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( Conviction ]
. Sustainability of conviction on basis of recovery evidence alone.

. Raising of presumption under Section 114 on sole basis of recovery evidence to record
finding of guilt against Accused — Legality.

INDIAN PENAL CODE, 1860 (45 of 1860), Sections 302 & 392 —
EVIDENCE ACT, 1872 (1 of 1872), Sections 27 & 114, Ill.(a) — Murder
and robbery — Recovery pursuant to Confession Statement —
Conviction raising presumption under Section 114, Iii.(a) —
Sustainability — Whether Trial Court on basis of recovery evidence,
justified in raising presumption under Section 114 to record finding of
conviction under Section 302 — Deceased last seen leaving her house
wearing jewellery by her sons/PWs 3 & 4 at 8 am. — At 5 p.m. she was
found hanging from a tree alongside road — Her jewellery found missing
— Ornaments/MOs. 7 to i1 recovered from possession of Accused on
basis of his Confessional Statement — Trial Court on basis of recovery
evidence raised presumption under Section 114 that Accused murdered
deceased for gain — Trial Court relied on Division Bench decisions in
Sangiah and Ganeshan for purpose of referring to incriminating aspects
in Confession Statement — Total embargo under Section 25, Evidence
Act to use incriminating aspecis coniained in Confessional Statement
against Accused — Limited exception provided under Section 27 to
embargo under Section 25 is “so much of information” in Confessional
Statement ‘‘leading to discovery/recovery of fact” and nothing more —
Incriminating aspects in Confessional Statement can be used only in
favour of Accused — Trial Court mistaken ratio decidendi in Sangiah &
Ganesfian and veferred to and relied on incrimminating aspecis in
Confession Statement to record finding of guilt against Accused — Held,
legally wrong — Trial Court not right in raising presumption under
Section 114 to convict Accused under Section 302 solely on basis of
recovery evidence in absence of additional incriminating circumstances
— Eyewitnesses and other witnesses turned hostile — Moreover very
recCovery of ornamernts from pOSSéSSIOu of Accused based on his
Confession Statement not established and found to be stage-managed —
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Conviction set aside.
(Paras 12, 14 to 16, 19, 24, 26 to 29, 38, 39, 45, 40, 51, 52, 62, 63, 76 to 80)

CRIMINAL JURISPRUNDENCE — Person accused of offence
presumed to be innocent till guilt alleged is proved beyond reasonable
doubts — A basic foundation of Criminal law — One’s presumption of
innocence itself is his basic human rights — Suspicion however strong
may not take place of legal proof — Graver the charge, greater should
be standard of proof — Distance between “may be true” and “must be
true” is too long — Supreme Court followed. (Paras 20 to 21, 79)

EVIDENCE ACT, 1872 (1 of 1872), Sections 17 & 24 to 27 —
“Admission” — “Confession”” — Admission is generic and confession is
its species — ‘“Admission” of a fact/statement is relevant and good form
of evidence as it emanates from very maker — When ‘admission”
contains something towards blameworthiness of its makers it becomes
“confession” — But to ensure genuineness and voluntariness in such
form of admissions viz. confession, many safeguards are provided in Act
itself. (Paras 22 & 23)
EVIDENCE ACT, 1872 (1 of 1872), Sections 24 to 27 — Confession —
Confession made to Police Officer not admissible in view of embargo in
Section 25 — But as an exception to such embargo, confession made in
presence of a Magistrate can be relied upon [Section 26] — Further
exception also made in Section 27 which permits ‘“so much of
information” in Confession Statement “leading to discovery/recovery of
a fact” — And, nothing more. (Paras 24 to 26)

EVIDENCE ACT, 1872 (1 of 1872), Sections 27 & 25 — Confessional
Statement — Incriminating part of — Cannot be used against
Accused in view of total embargo in Section 25 — However, no
embargo in using incriminating aspect in favour of Accused — To
find out nature of offence, existence of mitigating circumstances and
whether offence committed in grave and sudden provocation or due
to sustained provocation, incriminating aspects in confession can be
referred to in order to dilute rigour of punishment and for benefit of
Accused. (Paras 27 to 29, 45, 406)

EVIDENCE ACT, 1872 (1 of 1872), Section 114 — Presumption under
— Nature and scope of — Raising presumption under Section 114 solely

on basis of recovery evidence — Held, not justified.  (Paras 50, 62 & 63)
a. Section 114 of the Evidence Act provides for the Court to presume existence of
any fact which it thinks likely to have happened, considering the common course
of natural events, human conduct and public and private business, in their
relation to the facts of the particular case. But, this presumption 1s rebuttable. To

tllustrate the presumption several examples were given in the section itself.
Amone them. Ilustration (a) which weiched with the mind of the Trial Court to

Z3UIVIE WL, 1LUSUAUIVLL () Villal yWllgliLl Wil uiv Ll WIL 11141l Uul W

convict the Accused is relevant here. It runs as under:
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“(a) That a man who is in possession of stolen goods soon after the theft is
either the thief or has received the goods knowing them to be stolen, unless he

~can acominmt for hica nogcecqinon > FD ey §O7
€ai aCCOUIlt 1071 1115 POSSCSS1I0I. jiara Juy

b. Thus, a survey of the above cases and the scope of Section 114 of the Evidence
Act as 1illustrated by Illustration (a) to it, so far as the charge of murder and theft
or robbery or dacoity is concerned based on the only incriminating circumstance,
namely, recovery of articles of the deceased from the possession of the Accused
based on his Confessional Statement a conviction for murder under Section 302,

TDF cannot ]’\13 f'pﬂr\rr]pr] 111’\]ch ﬂf\prp were qr]r]ihr\na] merminatino r\1rr\11mchnr\pc
Nnnoet 1ionas moeriminatiin reumstiances

pointing out to the fact that the Accused is concerned with the murder of the
victim. [Para 62]

o Thiig tha ~cage hafaore 11 tha Trial Yoyt nat righ raigin g Mmregimntio

. 111u5, 111 Lll\a wase uUvilulo LLD l,ll\/ 11iai \_/UULL 13 1100 11511[, JJL 1(1131115 Pl\/DLIJlllJLIUIL
under Section 114 of the Evidence Act to convict the Appellant under Section
302, IPC., solely on the basis of recovery of the gold ornaments of the deceased
from the possession of the Accused based on his Ex.P3-Confessional Statement,
in the absence of additional incriminating circumstances. [Para 63]

EVIDENCE ACT, 1872 (1 of 1872), Section 27 — Confession under —
Recovery pursuant to — Confession made before I.0./PW1i8 in
presence of VAO/PW10 & his Assistant/PW13 — PWI10 though
admitted presence of 20 to 30 persons, PW18 not examined any one of
them as Independent Witness and to attest recording of Confession
Statement/Ex.P3 — Accused in Ex.P3 stated that he concealed jewels
of victim in a part of his house — But evidence of PWs.10 & 13 that

jewels recovered from an open place — Recovery Mahazar/Ex.P4,
however, shows that jewels were recovered from verandah in house of
Accused — Fact that jewels found concealed in house as stated in
Ex.P3 not reflected in Recovery Mahazar/Ex.P4 or in evidence
adduced for this purpose — Furthermore, in cross-examination
PW3/son of deceased stated that Police handed over ornaments of his
deceased mother to his father/PW2 at hospital — Thus, recovery
pursuant to Confession Statement held to be far from truth and stage,
managed. (Paras 69 to 77)
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A. Padmanabhan, Advocate for Appellant.
V.M.R. Rajendran, Additional Public Prosecutor for Respondent.

— Cr. Avppeal allowed
Cr. Appeal allowed.

Prayer : Appeal filed under Section 374(2) of the Code of Criminal Procedure against his conviction and
sentence made in S.C. No.77/2010 by the Additional Sessions Judge, Mahila Court, Perambalur by
Judgment dated 18.5.2012.

[JUDGMENT]

P. Devadass, J.

1. The Appellant is Accused in the Court of Additional Sessions Judge,
Mahila Court, Perambalur in the Sessions Case in S.C. No.77/2010.

2. On 18.5.2012, the learned Additional Sessions Judge found the
Accused guilty under Sections 302 & 392, IPC and sentenced him to life

nnder Section 202 TP and n]on opnfpnppﬂ him 176) 10 veare® Riocorous
UnGer SoCuflil 2vs, v alll nCnCeCoG i 1v yoals R~gOIOUs

Imprisonment with a fine of ¥5,000/- with default sentence under Section
392, IPC and directed both the sentences to run concurrently.

3. The prosecution version of the case may briefly be stated as under:

(1) PW2-Ramalingam and deceased Thangammal are spouses. PWs.3 &
4, Rajaram and Rajasekar are their sons. They were residing in Gandhi
Nagar in Kaikalathur in Veppanthattai Taluk in Perambalur District.

(i1) On 15.4.2008, at about 8 a.m., Thangammal left for her brother PW5-
Nallthambi’s house in Pillankulam. At ut 5 pm., she was found
hanging in a Neem tree in the land of one Periyasamy along the
Pillankulam - Kaikalathur Road. PWI1-Subramanian,  Village
Administrative Officer, Pillankulam, PWs.3 & 4 and the villagers seen

the dead body. Her golden car-rings and screw (M.0s.7 & 11), golden
nose-screw (1\/[ Q. R\ onldpn Thali and balls ﬂ\/f 0s9 & 10\ were found

missing.

(111) At about 8 p.m., at the Kaikalathur Police Station, PW1 gave Ex.P.1,
Complaint to PW17 Chandrahasan, Sub-Inspector of Police. He
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marked Ex.Ps.l 2 and exhibited M.Os.l 13.
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registered this case under Sections 302 & 379, IPC (Ex.P.9-FIR). He send
the original FIR to the Court and a copy of the same to PW18 Ayyanar,
Inspector, Arumbavur Circle.

(1v) PW18 took up his investigation. He visited the scene place. PW12-
Munavar Khan nhnfnoranhed the dead hnﬁlv In the presence of PWg 8

and 9- Thangarasu and Subramaman, PW18 prepared EX.P.2 Observation
Mahazar. Drew Ex.P.10, Rough Sketch of the scene place. Seized wire-
bag (M.O.1) and chappals (M.O.2) under ExP. 11-Mahazar PWI18

examined the witnesses and recorded their statement. In the presence of
panchayatdars, he held inquest over the dead body [Ex.P.12-Inquest

Ranart] Ceand the dead hady thraonoh canatahle Tathivel ta  the
uvau  uUUuy

NvpULL]. WJwiin (888w unvugia vuliowauviv JUULL VUL w (28l

Government Hospital, Perambalur for conducting post-mortem.

(v) On 16.4.2008, at about 12.30 a.m., at the said hospital, PW11-Dr.
Saravanan conducted autopsy on the dead body of Thangammal and
noticed laceration of 2 x %2 x Y2 cm with blood stains on both her car
lobes and ligature mark of 27 cm length x 1 cm width on the front side of
her neck.

(v1) After post -mortem, the dead body and the cloths (M.Os.3 to 5-Saree,

Jacket and II’ISKII'[) were handed over to PW2,

(vil)) PW11 opined that she died of asphixia due to strangulation between

12 to 24 hours nr1nr to autopsy.

(vii1) On 1942008, at about 8 a.m., near Sirunila bus-stop. in the
presence of PWI10-Thangaraj, Village Administrative Officer, Kai-
kalathur and his Assistant, PW13-Sivakumar, PWI18 arrested the
Accused. He recorded Ex P.3-Confessional Statement of the Accused. In
pursuance of it, at about 10.30 a.m., from near an electrical main box, in
his house, the Accused produced Thangammal’s ornaments (M.Os.7 to
I1). In the presence of said witnesses, PW 18 seized them under Ex.P 4-
Mahazar. The Accused also produced M.O.12-bi-cycle. PW18 seized it
under Ex.P.5-Mahazar. PW18 produced the Accused to the Court for
judicial remand and the case-properties for being sent to chemical lab for
analysis. After PWI18, PWI19-Elangovan, Inspector perused the
investigation. Concluding it, he filed Final Report for offences under
Sections 302 & 392, IPC as against the Accused in the committal Court.

T

4. The Trial Court framed charges under Sections 302 & 392, IPC against
Accused. When questioned, he denied the charges.

5. To subst ite the said charges, prosec

I utaig

110

y—l

on examin

6. The learned Additional Sessions Judge examined the Accused under

Section 313, Cr.P.C on the incriminating aspects appearing in the
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prosecution evidence. He denied his complicity in this case. He did not
examine any witness nor mark any document on his side.

7. During the trial, before the Trial Court, PWs. 14 & 15-Palanisamy and
Thangadurai, who were examined as eye witnesses and PW 16 Ganesan, who
has been examined io speak aboui an incriminaiing circumsiance have
turned hostile. The remaining evidence was Section 27, Evidence Act
recovery of M.Os.7 to 11 ornaments of the deceased recovered from the
possession of the Accused based on his Confessional Statement-Ex.P3.

8. With reference to the said recovely, the Trial Court raised presumption

ui‘lder Sectiorl 114 Ul LIlC llluldll D\/IUUIILU AbL 10/4, dilu lClCll‘lllg io

Sangiah v. State, 2007 (1) MWN (Cr.) 308 : 2007 (2) MLJ (Crl) 1852; and
Ganeshan v. State, 2011 (2) MLJ (Crl) 624, the Trial Court also held that for
deciding the nature of the offence committed, the Confessional Statement of
the Accused can be referred to and accepting the recovery evidence, the Trial
Court held that the two charges are proved and found the Accused guilty
under Sections 302 & 392, IPC and sentenced him as stated already in
paragraph 2, supra.

9. Mr. A. Padmanabhan, the learned Counsel for the Appellant would
contend that the recovery of ornaments of the deceased from the possession
of the Accused on 19.04.2008 has not been established. The evidence of
PW3, a son of the deceased is that those ornaments were handed over to his
father (PW2) on 16.4.2008 at the hospital itself. So, the recovery is false.
The learned Counsel would also contend that in the absence of any evidence
to connect the Accused with the murder merely based on presumption under
Section 114 of Evidence Act, the Appellant cannot be convicted. The

Section '77 Evidence Act recovery anart Frr\m beino not esta ]iehpﬂ 19 not

(DA %1018 L VIMUILIVD 30 VLU VUL Y Gpaiu 1iUnin Uvillg UL W L3 E Rel LWLV IS B )

sufficient to convict the Appellant for murder and robbery.

10. On the other hand, Mr. V.M.R. Rajendran, the learned Additional
Public Prosecutor would contend that the evidence of PWs.10, 13 & 18
clearly establishes recovery of M.Os.7 to 11-ornaments of the deceased from

the nossession of the Accused on the basis of Ex P3-Confessional Statement

LT PUBSUSSIVIL VL WU AL LLUL VL LD Vasis VL A (A3 S LW TN LU S T BEL A s A0 vl 8 L w3 § § PN

The learned Additional Public Prosecutor would also contend that since the
ornaments were recovered shortly after the occurrence, in pursuance of
Section 114 of Evidence Act and its Illustration (a), presuinption of guiit as
against the Accused can very well be drawn. In this respect, the learned
Additional Public Prosecutor would also cite Limbaji and others v. State of
Maharashtra, 2001 (10) SCC 340,

11. We have anxiously considered the arguments of both sides, perused
the entire materials on Teu.)lu the u‘ﬁpugﬁc‘:u Juugmem of the Trial Court and
the decision cited.
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12. On 15.04.2008, at about 5 p.m., in a Neem tree, in the land of one
Periyasamy, ncar Pillangkulam - Kai-Kalathur Road, Thangammal, Wife of
PW2Z-Ramalingam and mother of PWs. 3 & 4-Rajaram and Rajasckar, was
found hanging. Her jewellery consisting of golden ear rings (M.0O.7), golden
nose stud and screw (M.Os.8 & 11), golden thali and kundus (M.Os. 9 and
10) were found missing.

13. The medical evidence of autopsy Doctor PW11-Saravanan disclosed
that there were injuries on her ear lobes suggesting sustaining of such
injuries on forcible snatching away of her golden ear rings from her. PW11
opined that she died of asphysia due to strangulation.

14. PWs.14 & 15 - Palanisamy and Thangadurai, who have been
examined as eye witnesses and PW16-Ganesan, who has been examined to
speak about an incriminating circumstance that at about that time the
Accused was scen in the vicinity of scene place have turned hostile. What
was finally left in the evidence adduced before the Trial Court was certain
Section 27, Evidence Act recovery spoken to through the evidence of PW10-
Thangarasu, V.A.O. and his Assistant PW13-Sivakumar and PW18-
Ayyanar, Inspector, who investigated this case. Through their evidence, it
was projected that on 19.04.2008, at about 10.30 a.m., based on Ex.P3
Confessional Statement of the Accused M.Os.7 to 11, ornaments of the
deceased were recovered from the possession of the Accused.

15. The learned Additional Sessions Judge relied on the said piece of
circumstantial evidence and recorded the conviction on the premises that (1)
the recovery evidence is established, (i1) for deciding the nature of the
offence committed, the statement of the Accused relating to the commission
of the offence in his Confessional Statement can be referred to, and (iii)
based on the said recovery, as per Section 114 of Evidence Act and its
Illustration (a), the presumption that the Accused had murdered the deceased
for gain can be raised. And thus convicted the Accused for murder under
Section 302, IPC and for robbery under Section 392, IPC and sentenced him
as stated alrcady.

16. A close scrutiny of the entire evidence on record and the relevant

lagal nravigiang namal Captian 24 +~ ’)’7 Py 114 Af tha Fxids Ant and
1\/5“1 lJlUVlDlULlD 116[111\;1)/ PDOUCLLIULL LT WD L 41 17T vl uiv J_JVIUU U\./ ﬂUL [¢BSLVA

the decisions of this Court in Sangiah v. State, 2007 (1) MWN (Cr.) 308 :
2007 (2) MLIJ (CrD) 1852' and Ganeshan v. State, 2011 (2) MLJ (Crl) 624,

B P S Py PR | thhn Tawanl M~ Lonan 41~ A e e A
WIiCn Wi iCiiCa Gii U_y Lic 111a1 \_/Uull. 107 uic puirpusy o1 lbl\/llllls LU uic
incriminating aspects in the Confessional Statement of the Accused to decide
the nature of the offence committed exposes the fallacy of these premises

PR, Py P P PV aRvE e cnd

upoii which the uuulhgs of the Trial Court are based.

17. In short, the findings of the Trial Court is entirely based on Section
27, Evidence Act recovery pressed into service in this case by the
prosecution.
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18. Now. we shall proceed to analyse the said premises upon which the
Trial Court based its conclusion one by one.

19. The Trial Court in its judgment held that for finding out the nature of

the offence committed, the statement of the Accused in his Confessional
Statement recorded for the purpose of Section 27, Fvidence Act can be

referred to and relied on. Accordlng to the Trial Court a portion containing
details of commission of offence stated in the Confessional Statement of the

Accused can be referred to, to find out the nature of the offence committed

by him.

20. Indian Criminal Law is modelled on the British Anglo - Saxonic
Criminal Jurisprudence. The basic foundation of Criminal law/responsibility
is that ‘a person Accused of an offence is presumed to be innocent till the
guilt alleged as against him is proved beyond all reasonable doubts’. (See
Woolmington v. Director of Public Prosecutions, 1935 AC 462). Thus,
‘one’s presumption of innocence itself is his basic human right” (See Kailash
Gour v. State of Assam, 2012 (1) MLJ (Crl) 807 and Chinnapillai and
another v. Inspector, Taluk Police Station, Krishnagiri, 2012 (2) LW (Crl)
499).

21. As a necessary corollary, suspicion, however, strong or probabie, may
not take the place of legal proof and when graver the charge, greater should
be the standard of proof. The distance between ‘may be true” and ‘must be

true’ is too long (See Ashish Batham v. State 0] M.P., AIR 2002 SC 3206
and Rethinam v. State of Tamil Nadu 2011 (11) SCC 140).

22. However, law rp{‘ngl’nqps recention of admission of certain asnects of

1ises reception mi of
the case, made by the Accused, to some extent, under certain circumstances.

rce
As per Section 17 of the Evidence Act, “Admission” of a fact or statement is

rplp‘fﬂﬂf Ar‘n'nscinn ‘iC a (Tf\f\f‘ Fﬂﬁ’\‘\

VIVV AL, SAUGLIIISSIVIL 15 G gUUG 1V

f evidence becance 1t emanates ﬁ‘r\m the
CVIGLCNCC OCLause It a

S 1 (83 Ciiidaia ates frrom (9 8 Lw)

very maker.

23. ‘Admission” (see Section 17, supra) is generic and ‘confession” is its
species. When the admission contains something towards the
blameworthiness of its maker it becomes confession. But, in tune with the
basic principle of Criminal law, to ensure genuineness and voluntariness in
such form of admissions, namely, confession, many safeguards are provided
in the Evidence Act itself (see Section 24 to 27).

24. The principle that “no confession made to a Police Officer is
admissible™ is firmly ingrained in Section 25 of the Evidence Act. But, there
are certain exceptions to it. If it is made in the presence of a Magistrate, it
can be relied on (see Section 26 of the Evidence Act). Further, a limited
exception to this aspect is also made in Section 27 of the Evidence Act. By
way of a Proviso to the preceeding Sections prohibiting the admissibility of
confession made to Police, Section 27 provides limited exception to the
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cmbargo in Section 25 of the Evidence Act. What is permitted in Section 27
1s ‘so much of information” in the Confessional Statement of the Accused
‘leading to the discovery or recovery of a fact” and nothing more than that
(see Pullukuri Kottaiya v. King-Emperor, AIR 1947 PC 67. Such recovery
consequent upon such information is commonly known as ‘Section 27
Evidence Act Recovery™ or ‘Recovery Evidence’. So much of information
that led to the discovery of a fact although it was made to Police while the
Accused was in their custody is admissible. It can be relied on to convict the
maker.

25. Practically speaking, when an Accused is arrested by a Police Officer,

caome timece the Palice Officer cave that the Accniced had valintarilyvy oave
SULIIV uilivd, Ul rUve Uit ul ddy s ulal uiv Aalluosvu dlalu Voiuliwalilly gavy

him confession and this was recorded by him. It is commonly known as
‘Confessional Statement” or ‘Disclosure Statement’ of the Accused. It is

recorded for the said limited v Atridad 11 Cantinn 27 Af tha Fvidaneca
reCoracqa 1or uic Said imited purpose proviaca i SeCiion £/ o1 e &viacnce

Act. Usually, it will be complete narration of the entire family history of the
Accused running to pages also containing many vital clues, details,
information with rcgard to the commission of the offence and also
concecalment of crime objects, such as weapon, booty, ctc. This statement
will be of two types One is, the part containing ‘incriminating information’
about hii‘ﬁ such as how he aiiaugc:u the kihuig, how he cairied it out or
about robbery, etc., why he killed the victim and under what circumstances
he had killed the victim, whether it was under grave and sudden or sustained
pIUVUdelUIl bleIl as Kllu[lg Ul Illb VV llU Dy tﬂe nuSDana uue to IlUI bUIIlplCLU
waywardness. The other one is the part containing ‘non-incriminating
information”. It will contain a statement of fact leading to the recovery or
discovery of such fact, such as hide-out of the weapon or booty or spoils of
the crime (see Chinnasamy Reddy v. State of A.P., AIR 1962 SC 1788 and
Limbaji and others v. State of Maharashtra, 2001 (10) SCC 340) usually
recorded at the tail end of the Confessional Statement of the Accused.

26. But, as we have already seen, the limited exception to the prohibition
of admissibility of confession made to police provided in Section 27 of the
Evidence Act 1s so much of 1nformat10n leading to the discovery of a fact
alone, to put it in simple terms, only non-incriminating part alone. That part
alone 1s admissible in evidence. That part alone can be used aomnct the

Accused because law permits it (see Section 27, Evidence Act).

27. As regards the incriminating aspects contained in a Confessional
Statement there is total embargo to use it against the Accused (see Section
25, Evidence Act). It cannot be used to record a finding of guilty against the
Accused. Such usage will also militate against certain basic postulates of
penal law, namely, “presumption of innocence of the Accused’ and ‘Rule
against self-incrimination’. But, this embargo is only for using the
incriminating aspects in a Confessional Statement as against the Accused.
There is no embargo or prohibition in using such incriminating part in the
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Confessional Statement in favour of the Accused. It can be referred to, to
find out under what circumstances, the offence has been committed.

28. “All culpable homicides are murders’. But, ‘all murders are not
culpable homicides™. (see Section 299 & 300, IPC. and also see R. v.
Govinda, 1876 (1) Bom. 342, “Culpable hom1c1de 1s murder/amounting to
murder, if the condltlons laid down in Clauses 1, 2, 3 & 4 in Section 300,
IPC are satisfied. Higher punishment is provided for such offence under
Section 302, IPC. If the killing comes under the exceptions provided m
Section 300, IPC then it will not be murder. It will be culpable homicide not

amounting to murder. It is punishable not under Section 302, IPC but under
Qectinon 304 Part {1\ ar Part (11)Y TPC which nraovideq faor imnogition of leqger

Duluivi JUT D Qi 1) ULl DA (1l f, 10 v Wb PIUVIMUO 1UL UUPUDIUVLL UL 1vodul

sentence.

29. To find out what is the nature of the offence the Accused has
committed, whether it was culpable homicide not amounting to murder,
whether there exists any mitigating circumstances under which the killing
was committed by the Accused, whether the Accused has committed the
offence under grave and sudden provocation or due to sustained provocation
even the incriminating information contained in the Confessional Statement
can be referred to, in order to dilute the rigour of punishment. namely, from
Section 302, IPC to Section 304 Part (I) or Part (II), IPC, as the case may be.
It 1s to the benefit of the Accused. Thus, for the benefit of the Accused, even
the incriminating part containing in a Confessional Statement of the Accused
can be referred to. In this connection, let us also see some of the decided
cases in which this aspect has been highlighted.

30. In Hasil v. Emperor, AIR 1942 Lahore 37, the icarned Sessions
Judge refused to rely on the Confessional Statement made by the Accused
before the Police, which the Accused wanted to use in his favour for
showing what offence had been committed. The Lahore High Court held that
such Confessional Statement could be taken into consideration for the
Accused and the prohibition contained in Section 25 of the Evidence Act
would not apply to such use of Confessional Statement in favour of the
Accused.

—_

321, In Irlsann v EKamanowvnn

T 9, ATR 10492 T ahara A2 tha (CAanfog
1. 1N La&iRkndn V. LiRperor, nu 1796

Lahore a5, uil Confessional
Statement of the Accused was taken into consideration for ascertaining the
version of the Accused and based on that the offence committed by him was

T nald +n Tan linalidAa T csan s A A Ry P
1iCia to oc uulpauuz Noiiciac not cuuuuuuug 10 muiracr.

32. In In re Mottai Thevar, AIR 1952 Mad. 586, Somasundaram, J.,
while agreeing with the conclusions arrived at by Mack, J. in his separate
judgment, observed as follows:

“(] 0) Section 25, Indian Evidence Act says that no confession made to a Police

Ulllel blldll be pr U\/CU as dgdlllbl a persoi Abbused Of any Ullence I LlllU.Cl llllC
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the word ‘against’. The confession does not therefore prohibit the use of it in
favour of the Accused.”

33. In In re Mofttai Thevar, AIR 1952 Mad. 586, the Division Bench
referred to a part of the information in the Confessional Statement of the
Accused that due to grave and sudden provocation, he had killed his Wife,
and reduced his life sentence to 7 years™ Rigorous Imprisonment.

34. In In re Rayappa Asari, 1972 Crl.LJ. 1226, Re Mottai Thevar, AIR
1952 Mad. 586 has been followed by another Division Bench of this Court.
Such a view also has been taken in In re Ganesan, 1972 LW (Crl.) 42.

35, Subsequenﬂy’ m In re Thandavan, 1973 Crl1 1041, a Division

(el Soia, ‘_...,. RV o ¥ A3alJaL

Bench of this Court referred to the statement of the Accused in his
Confessional Statement to Police that his Wife told him that it is not possible

Fr\r him 1o f‘]’\@{"]{ her Frr\m 1nr]n]rr1nrr 1n qr]u]fnﬂr ﬂ1nc ]1:3 hqr] ]{1":3r1 ]'\or and

jessssg viivwuvih ivs Vil lUGuigiiis 11l 1vi Qi

the Division Bench commuted h1s death sentence to life sentence.

36. In Manickam v. State, 2011(3) Crimes 509 (Mad.), in Ex.P10-
Confessional Statement recorded by the Investigation Officer, the Accused
had stated that the deceased was having illegal intimacy with his Wife and
under these circumstances, he had killed him. The Court noted this and held
that the Accused cannot be held to have committed murder and brought the
offence under Section 304-1, IPC and reduced his life sentence to 7 years’
Rigorous Imprisonment.

37. Recently, in Rohidas Manik Kasrale v. State of Maharashtra, 2012
Crl.L.J. 917, a Division Bench of the Bombay High Court referred to In re
Mottai Thevar, AIR 1952 Mad. 586, and hecld that Section 25 of the
Evidence Act is not a bar to use a statement in the confession of the Accused
in his favour and noting from the confession that the Accused had killed his
Wife because of her wayward behavior the Division Bench held that the
offence would not be murder but culpable homicide not amounting to
murder and set aside the life sentence and awarded 10 years imprisonment to

the Accused.

38. As stated already, referring to Sangiah v. State, 2007 (1) MWN (Cr.)
308 : 2007 (2) MLJ (Crl) 1852 and Ganeshan v. State, 2011 (2) MLJ (Cr])

LNV L) Vi L0 L QLINE AFREIECOFERIE Ve ideipily LU 1 1 AVIEIU 2

624, the Trial Court formed the view that to record a flndlng of guilty as
against the Accused, the Confessional Statement of the Accused can be

rafarrad tn and alan valiad An it
TCICITCG WO GG disG 181180 Ol 1

39. The Trial Court has thoroughly mistaken the ratio decidendi in the
said decided cases. In the circumstances, it becomes necessary to see the
details of the said decided cases and set out what exactly the ratios of the
said decisions.



SCC Online Web Edition, Copyright © 2020

Page 12 Monday, September 07, 2020

Printed For: Tamil Nadu State Judicial Academy Headquarters Chennai
SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Madras Weekly Notes

342 MADRAS WEEKLY NOTES (CRIMINAL) 2013 (1) MWN (Cr.)

40. In Sangiah v. State, 2007 (1) MWN (Cr.) 308, the dececased owed
some money to the Accused. On the occurrence day, in front of a shop, the
Accused demanded his money from the deccased. Sudden fight erupted
between them. The Accused stabbed the deceased on his neck with M.O.1
knife. The deceased died. On the basis of Complaint of the mother-in-law of
the deceased, a case for an offence under Section 302, IPC was registered.
PW14, the Investigation Officer, in the course of his investigation, arrested
the Accused. Recorded his Confessional Statement Ex.P3. In pursuance of it
he recovered M.O.1-Knife. The Trial Court found the Accused guilty under
Section 302, IPC and sentenced him to life. He appealed. A Division Bench
of this Court consisting of two learned Judges, to which one of us my
respected brother Mr. K.N. Basha, 1s a party and who had also authored the
judgment heard the Appeal.

A tha

a tha AdAoron
vl Lllut Lll\/ uvvwda,

ad

1 diia 1t
homicidal violence at the hands of the Appellant and proceeded further

a1 Tha MNivigion Ranph el Qo
Ti. 1 D
Pro

stating that “we arc now left with the consideration of th nature of the
1. A
11

~ Folatare
i s 11\./ L1V 101011 1Iviivil vuUlLIv

(o}

A
a

< A A narion A% nan d o
Yy ulv Acvvusoud  aliu

A~ 2 e~ 7o
O11CIICC Saia to nave
as under:

“12. A perusal of the confession of the Accused recorded by the Police under
Section 27 of the Indian Evidence Act for the purpose of recovery of M.O. 1,
knife, shows that there were frequent quarrels between the Accused and the
deceased for the last more than a year as the Accused went on demanding the
deceased to return the amount, but the deceased evading to secttie the dues. It is
also seen from the perusal of the confession of the Accused that even on the
fateful day of occurrence, the Accused demanded the deceased to settle the dues

which rpcn]fpr] 1n a ‘xrnrrqtr anarrel and f]'\prqufpr ﬂ'\p r]pr\pqcpﬂ hnc]'\pr‘] r]n‘x?n ﬂ'\p
WillCil WG 1 4y quaiic: 4G uicic O pu CWIL ul

Accused and due to that he has taken the knife from his waist and gave a single
stab on the deceased. It is well settled by a number of decisions that in the
interest of justice, it is permissible to look into confession recovded under
Section 25 or Section 27 of the Indian Evidence Act in order to decide the nature
of offence said to have been committed by the Accused.|[emphasis supplied by us]

1 S) 18l A1 F‘P(“IQ1{'\‘I’\Q
£ 11l v ¥ iip VY AP SN SRR Lhy § wWillg GOUUISIVNLS.

1. Thandavan, In re, 1972 LW (Crl) 244 : 1973 Cri LJ 1041,
2. Ganesan, Inre, 1973 LW (Cr1) 42 : 1974 Cri LT 381.

(]‘

14. This Court further taken a similar view in the following decisions:
1. Chandran, Inre, 1988 LW (Crl) 113;
2. Muthuswamy v. State, 1994 (1) LW (Crl) 44,
3. Vairamuthu v. State, 1996 (1) LW (Crl)9.

15. As already stated, as per the version of PWs.1 to 5, that there were frequent
quarrels between the Accused and the deceased in respect of money transaction.
Even in Ex.P.1, it is clearly stated that a wordy quarrel preceded the actual
occurrence. Apart from the above said materials available on record, the perusal
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of the confession of the Accused recorded by the Police under Section 25 of the
Indian Evidence Act for the purpose of recovery of M.O.1-Knife, clearly shows

that eaven at the time of fatefiil occcnirrenc there wag a wordy anarrel hetuween
Lllal. Vil ul. LLL\./ Lilliv VUl 1Aaltviul UUUULl\JllU\J’ LLl\/l\./ YVyaod> a VVULU){ \iuall\al Usn LYY ouldl

the Accused and the deceased and further the deceased pushed down the
Accused and only thereafter the Accused is said to have taken the knife from his
waist and gave a single stab on the deceased. PW2, one of the eve witnesses, has
categorically stated that the Accused cut the deceased only once on his neck.
Though the other eyewitnesses stated that the Accused cut twice, the doctor PWS
has found only one stab injury on the left neck of the deceased and the second
injury is only an abrasion and the Doctor, PWS, has stated that that injury could
have been caused while the deceased came into the contact of a rough surface.
Therefore, it is crystal clear that the Accused has given only a single stab on the

quCdbCu

16. A perusal of the evidence of the eyewitnesses PWs.1 to 5, confession of the
Accused leading to the recovery of M.O.I-knife, and the medical evidence
clearly shows that the misunderstanding and wordy quarrel between the Accused
and the deceased added fuel to the fire by the conduct of the deceased pushing
down the Accused resulting grave and sudden provocation for the Accused to

atal thn damnsan
Dth LllC uUbUaDUU

17. In Sankarial alias Sankarayee v. State, 1989 LW (Crl.) 468 a Division Bench
of this Court has held that the term “self control’ in Section 300, I.P.C. is a
subjective phenomenon and it can be inferred from the surrounding
circumstances of a given case. In order to find out whether the last act of
provocation upon which the offender caused the death was sufficiently grave as
to dcpnvc him of the power of sclf control, wc have to take into consideration
the previous act of provocation caused by the deceased person. This principle of
sustained provocation has been considered by this Court in a number of
decisions following the observations of the Supreme Court in K.M. Nanvati v.

State of Maharashtra.

18 The theory of sustained provocation was upheld by this Court in
Swvambukani v. State. 1920 TW (Crl) 86, This decision was followed by this

um)/ulltum’nulu V’ LIECAEC 1L 707 1.4 V¥¥ \\\_/LL } L 111D ULV UIDIVLIL YWY AD LULIV VYOG U)/ L1y
Court in a number of later decisions including a decision in Ganesan v. State,
2006 (2) LW(Crl.) 656 : 2007 Cri LJ 10.

i9. In a landmark decision in K.AM. Nanavati v. State of Maharashira, the
Hon’ble Supreme Court of India has laid down the following principles
regarding the Exception 1 to Section 300, I.P.C.:

1. The test of grave sudden provocation is whether a reasonable man,
belonging to the same class of society as the Accused, placed in situation in
which the Accused was placed would be provoked as to lose his self-control.

2. In India, words and gestures may also, under certain circumstances, cause
grave and sudden provocation to an Accused so as to bring his act within the
First Exception of Section 300, [.P.C.

3. The mental background created by the previous act of the victim may be
taken into consideration in ascertaining whether the subsequent act caused
grave and sudden provocation for committing the offence.
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4. The fatal blow should be clearly traced to the influence of passion arising
from that provocation and not after the passion has cooled down by lapse of

11 atherwige o1 nd <« o fo aditation and caleculation
Lllll\/’ UL ULLLUL YV LOWw slvllls IUULIL uxlu OUUt}\/ LUl t}l \.«LILUULL(LLLULL Aliv vdlvulduiiviin.

In the above said decision, the Apex Court has held that the mental background
created by the previous act of the victim may be taken into consideration in
ascertaining whether the subsequent act caused grave and sudden provocation for
committing the offence. As far as the instant case 1s concermed, as already
pointed out, regarding the sequence of events took place prior to the actual

r\/\mmiccir\ﬂ r\‘F ﬂf\p\ r‘\‘F‘Fpﬂr\p 1’“7 f]f\p Ar\l‘ncpr] as GI"\f\]ZISI"\ 1’“7 D‘XIG 1 to 5 which
COLLIII 5510 110 OUICiL Y 5.1 VO O, WiHlilidl

culminated into the Appellant doing away Wlth the deceased is tell-tale of the
grave and sudden provocation.

20. Therefore, in view of the above said reason and in view of the settied
principle of law laid down by the Apex Court and this Court, we have no
hesitation to hold that the Accused has stabbed the deceased on account of the

grave and sudden prnvnr\qhnn caused hv the deceased hv T\]]Q]’Hﬂg down the

uuuuuuuuuuuuuuuuuu

Accused after the wordy quarrel as the Accused was already nurturing sustained
provocation. We, accordingly, hold that the Appellant is entitled to Exception 1
to Section 300, I.P.C.”

42. On the above premises, the Division Bench set aside the conviction
under Section 302, IPC., instead convicted him under Section 304 Part (1),
IPC and sentenced him to seven years™ Rigorous imprisonment.

43. In the next case, namely, Ganeshan v. State, 2011 (2) MLJ (Crl) 624,
the Accused qnqnec‘red the fidelitv of his Wife. He advised her to mind her

Lii AALLLUSLL SUspllc il LIy L1 Ads e, 11 Adaviscdd 1161 8888 NL

behavior. But, she did not. On the night of the occurrence day, the Accused
assaulted her indiscriminately with an aruval. She died. On the Complaint of
the nicce of the deceased, a case for an offence under Section 302, IPC was
registered. In the course of his investigation, PW 17, the Investigation Officer
arrested the Accused. In the presence of a Village Administrative Officer,

PW 17 recorded Ex P7-Confessional Statement of the Accused. In nursuance

YY 174 10UV VIUuCU VAT VLIV SSIVIIAL fJ LWGIVIIIVIIL Ul LIV Sl usvli. il pulSudGiivy

of that, he recovered M.O.1-Aruval. The Tral Court accepted the

prosecution version of the case. Convicted him under Section 302, [.P.C.
centenced him tna 11{:‘9. A Dixvmcir\n Rench af thig Fr\nrf heard hig Ar\r\pq]

ANG SeNneneea nim w LIV 1V UL ULy nyuaiu 1y Aappv

It found him to have attacked the deceased with M.O.1-Aruval and caused
her death. Thereafter, the Division Bench proceeded as under:

“12. The only question that remains for us to consider is as to whether the
circumstance spoken to herein would point cut to the commission of offence
punishable under Section 302, [.P.C. at all or not. A reading of the admissible
portion of the Confession Statement of the Accused in Ex.P.7 pointed out that
the deceased had relationship with one Raja, co-brother of the Accused, six
months prior to the occurrence and on seeing them in a compromising position,

thae Accneed wamed the decesacsed to which the deceased nromiced that <he
UIC AlLudbtl Wallltu v Glloastlu, WU Wilivil ule Uil astCu pruliisilu uldl suv

would not behave like that in future. However, the deceased continued her
relationship with the said Raja. A day prior to the date of occurrence, when the
Accused returned home, he found Raja coming out of the home and when he
enquired the deceased, she merely stated that Raja came and just went away.
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However, the children told the Accused that Raja was there for some time.
Realizing that the deceased had not reformed herself to lead a good life and so

too i futiire nd the oht o when thare wag g anarrel hetween the
LU/ 11 Lul.bl.l\a ullu \JLL I.Ll\a LILELIL Ull\./\a u5u111 \/Vll\all Lll\/l\./ YWaos a \1uu11\./1 U Lvy ol l,Ll\/

deceased and the Accused, thus enraged by the conduct of the deceased, and
upset by the conduct of the deceased, the Accused attacked her with the aruval,
thereby caused her death.

13. Learned Counsel for the Appellant pointed out that the facts herein reveal
that this is a case of sustained provocation. In the background of the above said
facts, the conviction and sentence recorded are wholly unsustainable. Thus,
learned Counsel placed reliance on the decisions reported in Aiyyasamy v. State
of Tamil Nadu, rep. by the Inspector of Police, Podanur Police Station, 2005 (1)

LW (Crl) 299 and Chandran, In Re, 1988 LW (Crl) 113.

14. The question is as to whether the Confession Statement, thus, given by the
Accused to the Police Officer could be looked into for the purpose of charging

the Accused with an offence under Section 302, I.P.C. came up for consideration

in the decision reported in Murli alias Denny v.. State of Rajasthan, 1995 SCC
(Cri) 57.

5. The Hon’ble Apex Court in the decision reporied in Murli alias Denmny v..
State of Rajasthan, 1995 SCC (Cri) 57, pointed out that when the Accused acted
on a sudden provocation, Exception 1 to Section 300, I.P.C stood attracted.
Referring to the admission found in the statement in favour of the Accused, the
Apex Court pointed out that when there is no evidence disclosing as to how the
quarrel ensued and attack took place, the relevancy of the Confessional
Statement could be taken into account to find out whether the case falls under
Exception 1 to Section 300, I.P.C. The sum and substance is that Section 25 of
the Indian Evidence Act would assume relevance in a situation like this that a
confession given by the Accused to the Police Officer could be referred to for the
purposes of finding out the real cause or as to how the quarrel ensued so as to
benefit the Accused regarding conviction and sentence. In similar line to the
decision of the Hon’ble Apex Court, this Court, in the decision Sangiah v. State,
ror hvu the Tnmenector of Paolice Crl A No 1004 oF 2002 dated OF7 12 2004

rep. by the Inspector of Police, CrlL.A. No.1004 of 2003 dated 07.12.2006,
observed as to the permissibility of looking into the Confession Statement
recorded under Section 25 or 27 of the Indian Evidence Act in order to decide
the nature of offence said to have been committed by the Accused. This Court
pointed out to the materials available as well as to the confession of the Accused
recorded by the Police under Section 25 of the Indian Evidence Act, apart from
the recovery of a material weapon used to hold that the mental background
created by the previous act of the victim could be taken into consideration in
ascertaining whether the subsequent act caused grave and sudden provocation for
committing the offence. This Court further pointed out that the term “self-
comntrol” in Section 300, 1.P.C. is a subjective phenomenon and it can be inferred
from the surrounding circumstances of a given case. This Court referred to the
principle of sustained provocation to find out whether the last act of provocation
upen which the Accused caused the death was sufficiently grave so as to deprive
him of the power of self-control. This Court referred to the decision of the Apex
Court reported in K.M. Nanavati v. State of Maharashtra, AIR 1962 SC 605 as
to the principles laid down therein regarding Exception (1) to Section 300, I.P.C.
and on facts, held that apart from the evidence available, the Confession
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Statement of the Accused recorded by the Police under Section 25 of the Indian
Evidence Act for the purpose of recovery of M.O.1-Knife clearly pointed out

that even on the date of o the wag a al hetwuwreen the Accniced and
Lllal. wvivill ULL Lll\a ALY UL UUUull\alLU\/’ l,Ll\/l\./ YV ao (<% \iuuxx \./L U LVY oLl Lll\a LAV v urovua ullu

the deceased resulting in the fatal stab on the deceased.

16. The facts in the present Appeal i1s no different from the decided case as
referred to above. Thus, applying the law declared by this Court as to whether
there was nurturing or sustained provocation so as to result in the subsequent act
of the Accused using self-control, as already pointed out, that on the very same

r‘]qv ﬂf\p r]pr\pqapr] har‘] q nhance 1o see Da1a COmlﬂ“ out r\F ﬂf\p ]f\r\ncp qﬂr] fhaf ﬂf\p

Accused’s children, on enquiry, informed the Accused that the said Raja was
inside the house for quite some time. Irked by the conduct of the deceased
betraying him, there was a quarrel between the deceased and the Accused during
night time when the Accused attacked the deceased with an aruval. The quarrel
between the Accused and the deceased, as spoken to in the evidence of PW1 &
PW2 and PW3 referring to the quarrel in the night, the Confession Statement
made by the Accused herein Ex.P.7, clearly point out that the Accused had a
sustained provocation nurtured for a long period that the frustration reached the
end of the breaking point when the Accused caused the murder of the deceased.

17. Thus, going by the above facts and the law declared on the aspect of the
permissibility of looking into the confession recorded under Section 25 of the
Indian Evidence Act to decide on the nature of the offence committed by the
Accused, we have no hesitation in accepting the plea of the Accused that the case
herein falls under Section 304(1), I.P.C., by applying Exception 1 to Section 300,
I.P.C, thus inviting a sentence of seven years Rigorous Imprisonment.”

44. On the basis of its above dissertation, the Division Bench set aside the
conviction of the Appellant under Section 302, IPC., instead convicted him
under Section 304 Part (I), IPC and sentenced him to seven years Rigorous
Imprisonment and fined him ¥1,000/- with a default sentence.

45. Thus, from the above, it is seen that what the law prohibits is using of
the Confessional Statement given by the Accused to a Police Officer as
against the Accused, except to the extent provided, namely, so much of
information leading to the discovery of a fact (see Sections 25, 26 & 27
Evidence Act). There 1s no bar to use the Confessional Statement of the
Accused in his favour. This is what the ratio of this Court in Sangiah v.
State, 2007 (1) MWN (Cr.) 308 : 2007 (2) MLJ (Crl) 1852 and Ganeshan v.
State, 2011 (2) MLJ (Crl) 624.

46. But, the Trial Court took it in other way. It had really misunderstood

tha arnmna Af Qantinan V7 Af tha Fyvidanca At T+ 10 tha racnlt ~f
LJJU D\/Ul_}\/ UL v uiuil oy Ul uiw 1sVIiIUuviivy DUL v 10 LllU 1wvo LllL UL

misunderstanding of the said decisions of this Court. What the Trial Court
did was it had referred to the incriminating aspects in the Confessional
Ctantatmnnmt ~Aftlha A nnsign A nand waliad Arntarrint laa Tl + hod sand i+
OLaLUlllUllL O1 1 ACCUSCa ana reiica on lL LU \/UllVlbL nim. lllub lL naa usca it

as against the Accused. As stated already such usage of the confess1on made
to a Police Officer is prohibited under Section 25 of the Evidence Act.
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47. In several judgments of the learned Sessions Judges, we have come
across this kind of their usage of Confessional Statement, that is to say,
recording of a finding of guilty based on the incriminating aspects in the
Confessional Statement of the Accused misunderstanding the said decisions
of this Court that for deciding the nature of the offence committed, the
Confessional Statement of the Accused can be referred to, thus, used the
Confessional Statement as against the Accused instcad of using it in his
favour.

48. Thus, in the case before us, one of the premises upon which the

finding of the guilt recorded by the Trial Court, namely, incriminating
nformation imm Fx PR_.Canfecginona l Ctatemen t af the Accuiced relied an hy

MIorMmauon m oXora3-Uonicssiona: statement o1 e ACCUSsCeq reiica on vy

the Trial Court is legally wrong.

49. In the case before us, on the premises that the Ormnaments of deceased
Thangammal were recovered from the possession of the Accused based on
his information in the admissible portion of Ex.P3-Confessional Statement,
the Trial Court raised presumption under Section 114 of the Evidence Act to
convict the Accused for the offence of murder under Section 302, IPC and
for the offence of robbery under Section 392, IPC. There is fallacy in this,
both on law and on facts.

50. Section 114 of the Evidence Act provides for the Court to presume
existence of any fact which it thinks likely to have happened, considering the
common course of natural events, human conduct and public and private
business, in their relation to the facts of the particular case. But, this
presumption is rebuttable. To illustrate the presumption several examples
were given in the section itself. Among them, Iilustration (a), which weighed
with the mind of the Trial Court to convict the Accused is relevant here. Tt
runs as under:

“(a) That a man, who is in possession of stolen goods socn after the theft, is
either the thief or has received the goods knowing them to be stolen, unless he
can account for his possession.”

51. In the case before us, Thangammal was seen in the morning leaving
her house with her jewellery, namely, M.Os.7 to 11, by her sons PWs.3 & 4
and in the evening at about 5 p.m., she was found dead. But, then her jewels
were found missing from her body. Prosecution version is that based on
Ex.P3-Confessional Statement of the Accused, those jewels were recovered
from him from his house on 19.04.2008. The Trial Court held that through
the evidence of PWs. 10, 13 & 18, the said recovery has been established and
referring to Section 114 of the Evidence Act and its Illustration (a) the Trial
Court also raised the presumption that the Accused had murdered her and
robbed her ornaments.

'H

1Y) Tn the circnima ooaQ agiqQ
e 111 UiV VilVvUlllolddivivo, 11 asis o1

‘recovery evidence’, the Trial Court was right in raising a presumption under
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Section 114 of Evidence Act to record a finding of guilty as against the
Accused under Section 302, IPC and then we shall see whether the very
factum of recording of Confessional Statement and the recovery of jewels of
the deceased consequent upon the information in the Confessional Statement
has been established by the prosecution.

53. In Sunwat Khan v. State of Rajasthan, AIR 1956 SC 54, a Three-
Judge Bench of the Hon’ble Apex Court held that from the solitary

circumegtance of unexnlained recoverv of the articlee belonoino to the
circumstance o6 unexplamed recovery of the arficies belonging (o the

deceased from the house of the Accused, the presumption of commission of
offence of murder cannot be raised.

54. In Sunwat Khan v. State of Rajasthan, AIR 1956 SC 54, the High
Court upheld the conviction by relying on the solitary circumstance of the
recovery of articles at the instance of the Accused and the absence of
explanation about their possession. On further appeal, the Hon ble Supreme
Court set aside the conviction under Section 302, IPC and found the
Appellants guilty under Section 380, IPC. and the Hon ble Apex Court held
as under:

“In the absence of any evidence whatsoever of the circumstances in which the
aanrram] nancy e Al a el nar A Al o it Al anciler T almxriaooged that tlhha A Anriand
IHIUIUCI> Ol Ulc lUUUCly LOUK lJld.LzU, 1L couia Udbll_y uc Uu\ubag,cu Uldl uUlc ALUUdDCU
at some time or other seeing the Mahant and Ganpatia murdered, removed the
articles produced by them from the temple or received them from the person or

persons who had committed the murder.”

The Court, after having referred to the possibility of someone else murdering
the deceased observed thus: (4IR p. 55, para 5)

“Be that as it may, in the absence of any direct or circumstantial evidence
whatsoever, from the solitary circumstance of the unexplained recovery of the
two articles from the houses of the two Appellants the only inference that can be
raised in view of Illustration (a) to Section 114 of the Evidence Act is that they
are either receivers of stolen property or were the persons who committed the
theft, but it does not necessarily indicate that the theft and the murders took place
at one and the same time.

The Accused produced these articles about a fortnight after the theft and the
maximum that can be said against them is that they received these goods
knowing them to be stolen or that they themselves stole them; but in the absence
of any other evidence, it is not possible to hold that they are guilty of murder as
well.”

Having referred to the decisions of various High Courts, the Court concluded
as follows: (AIR p. 56, para 6)

“In our judgment no hard and fast rule can be laid down as to what inference
should be drawn from a certain circumstance. Where, however, the only
evidence against an Accused person is the recovery of stolen property and
although the circumstances may indicate that the theft and the murder must have
been committed at the same time, it 1S not safe to draw the inference that the
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person mn possession of the stolen property was the murderer. Suspicion cannot
take the place of proof.”

55. In Surjit Singh v. State of Punjab, AIR 1994 SC 110, the Hon ble
Apex Court held that recovery of watch belonging to the dececased from a
pawnbroker after 15 days of the date of occurrence on the basis of the
information furnished by the Accused was held to be insufficient to connect
him with murder by invoking Section 114 of the Evidence Act.

56. In Gulab Chand v. State of M.P., 1995 (3) SCC 574, in a case of
murder for gain under Sections 302, 394 and 397, IPC, while dealing with
the question of raising presumption under Section 114 of the Evidence Act,
the Hon ble Apex Court held as under:

“It is true that simply on the recovery of stolen articles, no inference can be

drawn that a person in possession of the stolen articles is guilty of the offence of

murder and robbery. But culpability for the aforesaid offences will depend on the
facts and circumstances of the case and the nature of evidence adduced.”

,,,,,, 1O A Qi

57. In Tulsiram Kanu v. State, AIR 1954 SC 1 also dealing wiih the
question of presumption under Section 114 of Evidence Act, when the
ornaments of the deceased were found from the possession of the Accused,
soon after the murder, the Hon bie Apex Court held as under:

“In the facts of this case, it appears to us that murder and robbery have been
proved to have been integral parts of the same transaction and therefore the
presumption arising under Illustration (a) of Section 114 of the Evidence Act is
that not only the Appellant committed the murder of the deceased but also
committed robbery of her ornaments.”

58. In Mukund v. State of M.P., 1997 (10) SCC 130, the Hon’ble Apex
Court observed as under:

“If in a given case — as the present one — the prosecution can successfully
prove that the offences of robbery and murder were committed in one and the
same transaction and soon thereafter the stolen properties were recovered, a
Court may legitimately draw a presumption not only of the fact that the person in
whose possession the stolen articles were found committed the robbery but also

that he committed the murder. In drawing the above conclusion we have drawn
sustenance from the judoment of this Court in (GGulab Chand v. State of AL P.”

SusCliallvt 1100 U0 JuGgalnoin O Ulis LOUIL I A Taild oeleC OF L4

59. In Limbaji and others v. State of Maharashtra, 2001 (10) SCC 340,
referring to Mukund (supra), the Hon’ble Apex Court observed that the
Court was cautious enough to say that other incriminating circumstances
detailed reinforce the ultimate conclusion.

60. In Earabhadrappa v. State of Karnataka, 1983 (2) SCC 330,
presumption was raised that the Accused who pointed out the place from
where the ornaments were seized has committed robbery and murder. The
Hon’ble Apex Court came to such a conclusion since apart from the
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recovery evidence quite a number of additional circumstances were
established.

61. Recovery of the articles of the victim soon after the crime at the
instance of the Accused and the explanation given by the Accused for

possession of the ariicles were held o be suificient io raise the presumpiion
for having committed robbery and murder, if they were otherwise part of a
same transaction.

62. Thus, a survey of the above cases and the scope of Section 114 of the
Evidence Act as illustrated by Illustration (a) to it, so far as the charge of
murder and theft or robbery or dacoity is concermned based on the only
incriminating circumstance, namely, recovery of articles of the dececased
from the possession of the Accused based on his Confessional Statement a
conviction for murder under Section 302, 1PC cannot be recorded unless
there were additional incriminating circumstances pointing out to the fact

that the Accused 1s concerned with the murder of the victim.

63. Thus, in the case before us, the Trial Court is not right in raising
presumption under Scction 114 of the Evidence Act to convict the Appellant
under Section 302, IPC., solely on the basis of recovery of the gold
ornaments of the deceased from the possession of the Accused based on his
Ex.P3-Confessional Statement, in the absence of additional incriminating
circumstances.

64. But, on the basis of recovery of gold ornaments of the deceased from
the possession of the Accused on the basis of his Confessional Statement, an
Accused can be convicted for an offence under Sections 379, 392, 397, 380
& 411, IPC., as it was held by the Hon’ble Apex Court in Sunwat Khan v.
State of Rajasthan, AIR 1956 SC 54; Surjit Singh v. State of Punjab, AIR
1994 SC 110; and Limbaji and others v. State of Maharashtra, 2001 (10)
SCC 340.

65. In this connection, Mr. V.M.R. Rajendran, the learned Additional
Public Prosecutor would contend that in the facts and circumstances of the
case, if the charge under Section 302, IPC fails for want of required legal
cvidence, the Appellant can be very well convicted under Section 411, IPC,
since the gold ornaments of the deceased were recovered from his possession
based on his Confessional Statement.

66. Going by the position of law, which we have alrecady seen, the learned
Additional Public Prosecutor would be right in saying so provided the
recovery 1s established.
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67. The prosecution has to establish the recovery cffected based on the
Disclosure Statement of the Accused like any other fact. It must prove the
recording of the information and it must also prove the recovery of the
articles of the victim consequent upon such information.

68. In this case, no doubi, M.0s.7 io 11 gold ornamenis belongs io the
deceased and she was seen with those articles when she left her house on the
morning of 15.04.2008 and according to the prosecution on the evening they
were found missing from her body when she was found dead.

69. To establish the fact that in pursuance of Ex.P3-Confessional
Statement her ornaments were recovered from the possession of the Accused
on 19.04.2008, prosecution examined PWs.10 & 13-Thangarasu and
Shivakumar as recovery witnesses and PW18-Ayyanar, Inspector, who had

effected the recovery.

70. PW10- Thangarasu 1s Village Administrative Officer of Kaikalathur.

AAAAAAAA o ~a TO NA DYNNQ ale g e 2 am ez ) I o~
AbbUlUlllg to 111111 ULl 17.U4.LUUO0, at aoout 0 lJ alll lll ouuuua DuUd- bLUlJ

the Appellant was arrested by PW 18, he (PW10) and his Assistant (PW13)
Shivakumar have witnessed this and PW18 recorded Ex.P3-Confessional
Statement from the Accused that if he is taken to his house, he will show
him the jewels concealed by him and Ex.P3 was attested to by PWs.10 & 13.

+~ 2N
o Ovu

persons were present. So, there were many independent w1tnesses But. none
of them were examined. PW 18 did not request any one of them to witness
and attest the recording of Ex.P3-Confessional Statement.

72. In Ex P3-Confessional Statement it is stated that the Accused had

concaalad tha 1awwalg 1n a nart AF hica hanige Rt the avidan oafFDPWe 10 &
CoONCCa:Ch uil jEWCIS 11l 4 part O1 04iS AouUSC. DUt uiC evia OL WS 1v X

13 is to the effect that they were recovered from an open place. It is also
evident from Ex P4-Recovery Mahazar wherein it is stated that they were
recovered from the verandah in the house of the Accused. Thus, the fact that
they were found concealed in his house as stated in Ex.P3-Confessional
Statement is not reflected in the recovery mahazar and the evidence adduced
for this purpose.

73. There is yet another disturbing feature in the Section 27, Evidence
Act recovery pressed into service by the prosecution in this case.

74. Thangammal was found dead on 15.04.2008 at about 5 p.m. Then her

Husband-PW2_Ramalinocam was 1in Ranoalore. Her dead bodvy was sent to

band-PW2-Ramalingam was in Bangalore. dead body was sent to
Government Hospital, Perambalur. On 16.04.2008, at the said hospital, post-
mortem was conducted. On message, on 16.04.2008, PW2 visited the

NII7TY D NII7TA

hospital. In his cross-examination, PW3-Rajaram, son of PW2 had stated
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that Police handed over his mother’s ornaments, namely, M.Os.7 to 11 to his
father at the hospital. So, it must be on 16.04.2008.

75. Thus, the prosecution version that her jewels were recovered on
19.04.2008 from the house of the Accused based on his Ex.P3-Confessional

O NnA N

Statementi recorded from him on 19.04.2008 is far from truth.

76. In these circumstances, the arguments of Mr. A. Padmanaban, the

learned Counsel for the Annellant that the recoverv of i1ewells of the
ppeiiant that the recovery of jewells of the

deceased from the possession of the Appellant is stage-managed, it 1s farce,
it is false cannot be said to be meaningless.

77. Thus, the very recovery of the ornaments of the deceased from the
possession of the Accused based on Ex.P3-Confessional Statement itself is
not established. So, we have no occasion here to consider the arguments of
the learned Additional Public Prosecutor made in the light of the Apex
decision in Limbaji and others v. State of Maharashtra, 2001 (10) SCC

2AN
ol LU N

78. Thus, as we have already stated at the outset, the three premises upon
which the conviction of the Annel]an‘r under Sections 302 & 392, IPC of the
Trial Court, namely, (i) the incriminating aspects in Ex.P3- Confessmnal
Statement can be referred to decide the nature of the offence committed. (i1)
based on the recovery cvidence, presumption under Section 114 of the
Evidence Act raised, and (iii) the recovery of jewels from the possession of

the Appellant has been established are fallacious.

79. De hors the so called Section 27 of Evidence Act Recovery, about
which we have seen elaborately, there is no evidence to link the Appellant

thaor wwith mnrder aor roahhor~y ar thaft ar recoivine of atalen nronerty Tharg
wll,llul ywiul 111u1u.y1 A\ § IUUUUI_)/ Ul ulivit vl 1\./\.4\/1\/1115 L DLUIULI PlUlJUlL_y Luuo,

we have to conclude that suspicion, however, strong may not be a substitute
for legal proof.

80. Thus, the finding of the Trial Court that the Accused is guilty under
Sections 302 & 392, IPC and the sentences imposed upon him must go

axraxyy
avway.

81. In the result, this Criminal Appeal is allowed. The conviction
recorded and the sentences awarded to the Appellant in Sessions Case No.77
of 2010 by the learned Additional Sessions Judge, Mahila Court, Perambalur
are set aside. The Appellant is acquitted from both the charges. The

QIlpPTﬂﬂfPﬂ{']Pﬂf (Central Pricon Tiruchiranalli 1g¢ directed to releace ﬂ’\e
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Appellant forthwith, if his further custody i1s no longer required in
connection with any other case. Fine amount, if paid shall be refunded.




