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IN THE HIGH COURT OF MADRAS
(Madurai Bench)

M. Jaichandren & S. Nagamuthu, JJ.
Crl.O.P. (MD) No.13683 of 2011

3.11.2011
State by Tnspector of Police, Anti Land Grabbing Special Cell, City Crime
Branch, Trichy. . Petitioner
Vs.
K .N. Nehru 2. K.N. Ramajayam 3. M. Anbhazhagan ..... Respondents

( Remand w

Production of Accused pursuant to PT Warrant beyond 24 hrs. — Order refusing to remand for
not producing Accused within 24 hrs. — Held, not sustainable.

MNMDIRATINAT DIDNAMNTMYTTDL M"NANMME 10772 (D ~AFf 107TAY Cantinn-g AL 77
AIVERINAAL, T INUCILVIJTUNEY, WUy 1770 \& UL 1L777)y JTCLLIVILId U, J 7,

167 & 267 — CONSTITUTION OF INDIA, Article 22(2) — “‘Formal
arrest” in prison — If, constitutes “custody of Police” as embodied in
Articie 22(2) & Section 57, Cr.P.C. — Accused after formali arrest if
not produced before Magistrate for remand within 24 hrs., whether
detention beyond 24 hrs. shall be illegal — Whether Magistrate can
pass order subsequently authorizing detention either in Police custody
or judicial custody — Whether such remand order passed
subsequently will cure/legalise illegal detention beyond 24 hrs. from
time of formal arrest — Accused in remand to judicial custody in
connection with one case — No legal compulsion for 1.O. in other case
to effect a formal arrest of Accused — 1.0O. has discretion either to
arrest or not to arrest Accused in latter case — When formal arrest
effected in prison, Accused does not come into physical custody of
Police at all but continues to be in judicial custody in earlier case —
Therefore, no legal compulsion for production of Accused before
Magistrate within 24 hrs. from said formal arrest — For production of
Accused before Magistrate after such formal arrest, Police Officer
shall file Petition under Section 267, Cr.P.C. before jurisdictional
Magistrate for issuance of PT warrant [Prisoner Transit Warrant] —
After production of Accused before jurisdictional Magistrate, Police
may seek remand either in Police custody or judicial custody —
Magistrate after considering request of Police, representation of
Accused, case diary and other relevant materials, shall pass

vvvvvvvv 9 Las < 2282 133 Lol § 2T VRAL AR LT LIRLS, 22g8 22 e g

appropriate remand order under Section 167(1) — Where Police
Officer decides not to effect formal arrest, he can straightaway make
1t

Annlicatinn far iccnanca of PT Warrant far tranamittine A concad fram
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prison for purpose of remand. (Paras 10, 11, 15, 16, 28-34, 41 & 42)
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a. Personal liberty is one of the cherished objects of the Indian Constitution and the

deprivation of the same can only be in accordance with the procedure established
by law and in conformity with the provisions thereof, as stipulated mn Article 21
of the Constitution of India. Article 22(2) of the Constitution mandates that every
person who is arrested and detained in custody shall be produced before the
nearest Magistrate within a period of 24 hours of such arrest excluding the time
necessary for journey from the place of arrest to the Court of the Magistrate and
no buCﬁ pc‘:l SO Sl‘lall UC Uetallieu in buS‘LOuy Ué'y'OﬁU. U‘le Sc‘uu pcuou WlLllUUL UIC
authority of a Magistrate. Similar provision is found in Section 57 of the Code of
Criminal Procedure, which also mandates that no Police Officer shall detain in

r\nafr\rkr q nerson arrected 1x71ﬂ'\r\11f warrant for a ]r\nrrnr neriod than 111’\/‘]:31‘ all the
CUSBLOUY d PCISOLL allITsIiCt Wil warrant 1er a 101 gCT pOTIod ulall Ul dii ulc

c1rcumstances of the case is reasonable, and such period shall not, in the absence
of a special order of a Magistrate under Section 167, exceed twenty-four hours
exclusive of the time necessary for the journey from the place of arrest to the
Magistrate’s Court. These two provisions came up for cons1derat10n on several
occasions before the Hon’ble Supreme Court, as well as this Court and the
Courts have in no uncertain terms held that without the authorisation of a
Magistrate, no arrestee shall be detained in the custody of the Police beyond 24
hours from the time of arrest excluding the time taken for the journey from the
place of arrest to the Court. In this regard, there could be no controversy that
when an Accused is detained in the custedy of the Police after arrest beyond 24
hours excluding the time taken for the journey from the place of arrest to the
Court, such detention beyond the said period is surely illegal. [Para 10/

b. As is mandated under Article 22(2) of the Constitution of India and under Section

57 of the Code of Criminal Procedure, for getting the authorisation from the
Court for detention, either in judicial custody or Police custody, the Accused has
to be physically produced before the Magistrate under Section 167, Cr.P.C.
Section 167(1) of Cr.P.C. is the law which regulates and empowers a Magistrate
to authorise the detention of the Accused either in Police custody or in judicial
custody, as the case may be. It is too well settled that while passing an order of
remand, either judicial custody or Police custody, as mandated in Section 167(1)
of CrP.C., since the said detention deprives the personal liberty guaranteed
under Article 21 of the Constitution of India, such order of remand shall not be
passed in a mechanical fashion. The learned Magistrate is required to apply his
mind into the entries in the Case Diary, representation of the Accused and other
facts and circumstances, and only on satisfaction that such remand is justified,
the learned Magistrate shall pass such order of remand. [vide Flumalai v. State of
Tamil Nadu, 1983 LW (Crl) 121]. [Para 11]

c. But, if an Accused already is in judicial custody in connection with some other

case, when the Investigating Officer wants to arrest him in connection with a
different case, some confusion may surface regarding the mode of arrest. As has
hoanin hald e tha TTAanPhla Qramsnivria P aqret 11v £7R7 00 Aaaeianvaas T L arllevaenaa: 1000
UCCLL 11ciu U_y LlC 11ull vic QUFLULILC UL L oF Y ﬂilMPuI!l Jo DNHIRGEYGrtE, 1774
(3) SCC 141, he can effect formal arrest of the Accused in prison. As provided in

Section 46(1) of the Code of Criminal Procedure by effecting arrest in prison, the
Police Officer cannot take him into (‘nqtndv at all, because the detention of such

Accused in judicial custody has already been authorlzed by the Magistrate in
connection with some other case. Therefore, without the authority of the
Magistrate, it is not possible in law for the Police Officer to remove the Accused
after effecting arrest in prison either to the Jurisdictional Magistrate or to the
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nearest Magistrate for the purpose of remand. It is only to meect such exigency,
the Hon’ble Supreme Court developed a concept known as formal arrest in C.B.1.
v. Anupam J. Kulkarni cited supra. As in the instant case, in that case also, the
Accused was already in prison in connection with a former case. In connection
with the subsequent case, the Accused was arrested in prison. Thereafter, he was
produced before the learned Magistrate. By that time, the initial period of 15
days of remand in the former case had expired When Police custody was sought
IUI i Ll‘le laLlCl bd.bc lL was UPPUDCU. Uy l,llC Abbubcu ‘L‘}‘lat Lll,llll‘lg tl‘le buDSéqucuL
period, after the 1n1t1al period of 15 days of remand, the Police custody cannot be
granted. While declaring the law that the detention of the Accused in Police

cnatody can he made l‘\‘r the ]\/Tornofrr)fn oither havino mriediction or not onlv
CUSBLOUY Call OC IIauc ull Vidgls e ciuer 0aviilg jurnisGiCuon OF 1oL, Oy

during the initial period of 15 days from the date of first remand, the Hon’ble
Supreme Court went on to analyse the legal position as to the effect of formal
arrest made in connection with a latter case after the expiry of the initial period

of 15 days in connection with the former case. The Hon’ble Supreme Court in
Paragraph No.13 of the said Judgment, has held as follows:

“Thaora cannat he any datention 11 the Palice cnictody aofter the avnirv of firat
Ll v WALV L U (J,Ll)/ u\at\alltlull 111 Uliw 1 VA uuol.\_lu‘y Alinvg I,ll\a UAIJIL)/ \Jl 1110!,

fifteen days even in a case where some more offences either serious or
otherwise committed by him in the same transaction come to light at a later
stage. But this bar does not apply if the same arrested Accused is involved in a
different case arising out of a different transaction. Even if he is in judicial
custody in connection with the investigation of the earlier case he can formally
be arrested regarding his involvement mn the different case and associate him
with the investigation of that other case and the Magistrate can act as provided
under Section 167(2) and the Proviso and can remand him to such custody as
mentioned therein during the first period of fifteen days and thereafter in
accordance with the Proviso as discussed above. If the investigation is not
completed within the period of ninety days or sixty days then the Accused has
to be released on bail as provided under the proviso to Section 167(2). The
period of ninety days or sixty days has to be computed from the date of
detention as per the orders of the Magistrate and not from the date of arrest by
the Police. Consequently the first period of fifteen days mentioned in Section
167(2) has to be computed from the date of such detention and after the expiry
of the period of first fifteen days it should be only judicial custody.”

It is only after the said judgment, the concept of formal arrest in prison while the
Accused 1s already 1n prison in connection with some other case came into being and
thereafter invariably in most of the cases, we are informed, the Police officials do
effect formal arrest in prison and thereafter get the Accused remanded to either

LWl

judicial custody or Police custody under Section 167 of the Code of Criminal
Procedure. [Para 15]

d. When such formal arrest is effected in prison, practically, if not in all cases at

least in some cases, it may not be possible for producing the Accused before
either the nearest Magistrate or the Jurisdictional Magistrate within 24 hours for
the purpose of further remand, the reason being that the Accused cannot be
moved from the jail to the Court either by the Jail Authority or by the Police
without the authorisation of the Court. In such a situation, the only mode
available for the Police Officer to produce the Accused before the Magistrate for

UIC l)l,llpUbU Ul lUllldllU lb lU d.ppl_y LU UIU JUllbUlbLlUlldl lVldglblldlU lUl f l
Warrant under Section 267, Cr.P.C. At this juncture, it 1s needless to point out
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that P.T. Warrant can be 1ssued only by the Jurisdictional Magistrate and not by
any other Magistrate. When such a request for production of the Accused from
prisen in the Court is needed, the Magistrate shall issue P.T. Warrant and in
pursuance of the said P.T. Warrant, the Accused shall be thereafter produced
before the Magistrate. This process will mostly take more than 24 hours. For
example, let us assume that an Accused 1s lodged in Central Prison, Chennai, in
connection with a case. Later on, in connection with a case relating to
l\dllydlﬁul‘l‘lall lJlbLllbL LllC ll‘l'\/estlga.llllg Ulllbcl cuc‘:CtS lUll‘lld.l arrest Ul Liie
Accused in Central Prison, Chennai, as per the procedure indicated above and
thereafter it will take at least one full day for the Police Officer to rush back to

K anvaliimari tao make an Annlication ‘Fr\r 1001101111:3 r\‘F D T ‘Xfarrr)nf A canrming
fHraily anuiliall W ollan’s aii ALFHLLUQLLULL AL 1D alidiiv. 4 LODULLLLLL&

that the learned Magistrate issues P.T. Warrant on the same day, it will take yet
another day for the Police Officer to take P.T. Warrant to the prison authorities at
Chennai. Tt is only thereafter, the Accused will be again taken from Chennai to
Kanyakumari for the purpose of remand. This process would certainly consume
at least 3 to 4 days. If we have to say that the detention during the interregnum
period in prison is illegal, necessarily, we have to hold that the Accused was in
the custody of the Police. In our considered opinion, such interpretation cannot
be made, as the same would make the law meaningless. [Para 16]

A close reading of Dinesh Dalmia’s case, as referred to 2hnve would keep things
beyond any shadow of doubt that unless the Accused is “in the physical custody

of the Police on arrest, the question of production of the Accused within 24 hours
from the time of such formal arrest cannot be insisted upon. To put it otherwise,
if a formal arrest is effected, as held in Anupam Kulkarni’s case, when the
Accused 1s already in custody, in connection with a different case, the Accused
continues to be in judicial custody in connection with the former case and he
never comes to the physical custody of the Police, in connection with the case

relating to which formal arrest is effected. [Para 28]

f. Therefore, there is no legal mandate that the Accused should be thereafter

produced before the Jurisdictional Magistrate or nearest Magistrate, within 24
hours of such formal arrest. The contention of the learned Senior Counsel, Mr.
N.R. Elango is that after effecting the formal arrest, the Accused should be taken
to a Magistrate who has or has no junisdiction for the purpose of remand, within
24 hours of such arrest. When a question was posed to him as to how it is
practically possible for the Police to move the Accused from jail to the Court
after effecting formal arrest, he had submitted that such a course is possible only
by getting a P.'T. Warrant from the “nearest Magistrate”, sc¢ as to save the time
limit of 24 hours. When it was pointed out to the learned Counsel that as per
Section 267 of the Code of Criminal Procedure, P.T. Warrant can be issued only
by a jurisdictional Magistrate, he changed his view and conceded that a
Magistrate, who does not have jurisdiction over the case, cannot issue a P.T.
Warrant. Therefore, he submitted that such P.T. Warrant can be issued only by
the Jurisdictional Magistrate. If the Police Officer has to rush to the
Jurisdictional Magistrate to get P.T. Warrant, in the mean while, the time limit of
24 hours mav lanse [Para 29]

HOUTs Idy lapsc.

g. The next question is as to whether at all it is necessary invariably in all cases that

such formal arrest is required to be effected in prison when the Accused is

dllUd.U._y IUU.BUU 111 pllbUll lll bUllllUbllUll WlLll SOITic ULllUl casc. ll. lb llUUU.lUbb LU
point out that though the Police Officer has got power to arrest, it does not mean
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that he has to resort to arresting the Accused, irrespective of the need and
Justification for arrest. As held in Joginder Kumar v. State of U.P. and others,
1994 SCC (Crl) 1172, “no arrest can be made, because it 1s lawful for the Police
Officer to arrest. The existence of power to arrest is one thing. The jurisdiction
for the exercise of it is quite another. Thus, he has got discretion and only in a
case where such arrest is absolutely necessary, he shall resort to arrest. In all
other cases, he may, without arresting the Accused, proceed with the

U, |

- - £:1 . . o 307
lllVCbllgdLlull and riic lllld.l ICPUI LS. [arad ouy

In a case where the Police Officer deems it necessary to arrest when the Accused
is already in judicial custody in connection with a different case, in our
considered opinion, there are two modes available for him to adopt. The first one
is that, instead of effecting formal arrest, he can very well make an Application
before the jurisdictional Magistrate seeking a P.T. Warrant for the produotion of
the Accused ftom prison. i the conditions required under 267 of the Code of
Criminal Procedure, are satisfied, the Magistrate shall issue a P.T. Warrant for
the production of the Accused in Court. When the Accused is so produced before

thae (ot nuratiance of tha PT Warrant the Palice (OMficar will he ot likharty
LI \_/\Jbl.ll 111 IJUL DUAdLIvS VL LI L L L ¥Y dlldllil, Uiw 1 Vilwhw Vdlivied Yl Usv du 11uvl L)f

to make a request for remanding the Accused, either to Police custody or judicial
custody, as provided in Section 167(1) of the Code of Criminal Procedure. At
that time, the Magistrate shall consider the request of the Police, peruse the case
diary and the representatlon of the Accused and then, pass an appropriate order,
either remanding the Accused or declining to remand the Accused. [Para 31]

T+ hag heen hald Fleisa vl i $Stoote of Tamil Nadn: 10 T W (C+1Y 121 and
1l 11das OCCn 014, il Zetimaiar v, Olaie O 1amic (Naau, 15065 1L.vw (LIl ) 121 4dlld

followed in G.K. Moopanar, M.L.A. v. State of Tamil Nadu, 1990 LW (Crl) 113,
that it is a very serious judicial act to be performed by the Magistrates, while
remanding the Accused, as the personal liberty of the individual is deprived off.
While considering the request for remand, the learned Magistrate is required to
hold a summary enquiry. The nature of the enquiry to be held and the scope of
such enquiry and under what circumstances, the order of remand can be passed
by the Magistrate, have been elaborately dealt with by this Court, in State v. K.C.
Palanisamy, Crl.O.P. (MD) No.13615 of 2011 dated 14.10.2011 At that time, the
Magistrate may remand the Accused, either to Police custody or judicial custody.
Thus, even without effecting a formal arrest, the Police Officer is entitled to seek
Police custody or judicial custody of the Accused, as elaborated above. [Para 32/

1. The other mode. which the Police Officer may adopt. is to effect a formal arrest in

k.

prison, as stated in Anupam Kulkarni’s case and thereafter, to make a request to
the Jurisdictional Magistrate for issuance of P.T. Warrant for the production of
the Accused. When the Accused is so produced before the Magistrate, the Police
Officer will be entitled to make a request for the remand of the Accused, either
in judicial custody or in Police custody. [Para 33]

After taking us through the above Judgment, the learned Senior Counsel would
submit that, by passing an order of remand, the illegal detention, offending
Article 22(2) of the Constitution of India, cannot be cured. A perusal of the said
Judgment would go to show that in the event the arrest itself is illegal,
undoubtedly, the Accused, thereafter, cannot be remanded to the custody by the
Magistrate, because such illegal arrest cannot be cured by any valid remand
order. In the instant case, it 1s not at all the case of the Respondents that the
formal arrests effected on the Respondents are illegal. Therefore, the said
Judgment does not come to the rescue of the Respondents, in any manner. Thus,
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we hold that, though the past illegal detention cannot be cured, it will be lawful
for a Magistrate to pass a valid remand order, prospectively. [Para 41]

1. From the above discussions, the following conclusions emerge:

Whon an Accniged 19 invoalved more than one cage a
YWIICTI an ACCUSCa 15 1nVo1IVEd 111 MMOore ulan once ¢asc a

h
to judicial custody in connection with one case, there is no legal compulsion

for the Investigating Officer in the other case to effect a formal arrest of the
Accused. He has got discretion either to arrest or not to arrest the Accused 1

the latter case. The Police Officer shall not arrest the Accused in a
mechanical fashion. He can resort to arrest only if there are grounds and

need to arrest.

If the Investigating Officer in the latter case decides to arrest the Accused,

he can go over to the prison where the Accused is already in judicial remand
n connection with some other case and effect a formal arrest as held in

Anupam Kulkarni case. When such a formal arrest is effected in prison, the
Accused does not come into the physical custody of the Police at all,
instead, he continues to be in judicial custody in connection with the other
case. Therefore, there is no legal compulsion for the production of the
Accused before the Magistrate within 24 hours from the said formal arrest.

For the nroduction Uf the Accused bhefore the Court after such formal arrest

L0 Ul pPIoGLLUOn Ll AL USOUL DOLIOIC LU LB Qi Suvil aUNaar Qlivse,

the Pohce Officer shall make an Application before the Jurisdictional
Magistrate for issuance of P.T. Warrant without delay. If the conditions
required in Section 267 of the Code of Criminal Procedure are satisfied, the
Magistrate shall issue P.T. Warrant for the production of the Accused on or
before a specified date before the Magistrate. When the Accused is so
transmitted from prison and produced before the Jurisdictional Magistrate in
pursuance of the P.'T. Warrant, it will be lawful for the Police Officer to
make a request to the learned Magistrate for authorising the detention of the
Accused either in Police custody or in judicial custody.

After considering the said request, the representation of the Accused and
after perusing the case diary and other relevant materials, the learned
Magistrate shall pass appropriate orders under Section 167(1) of the Code of
Criminal Procedure.

If the Police Officer decides not to effect formal arrest, it will be lawful for
him to straightaway make an Application to the Jurisdictional Magistrate for
issuance of P.'T. Warrant for transmitting the Accused from prison before
him for the purpose of remand. On such request, if the Magistrate finds that
the requirements of Section 267 of the Code of Criminal Procedure are
satisfied, he shall issue P.T. Warrant for the production of the Accused on or
before a specified date.

When the Accused is s

Cis S transmitied and P Lo CrOIC LIC A.A...Dlun....,

pursuance of the P.T. Warrant from prison, the Pohce Officer will be
entitled to make a request to the Magistrate for authorising the detention of
the Accused either in Police custody or in judicial custedy. On such request,
after following the procedure indicated above, the Magistrate shall pass
appropriate orders either remanding the Accused either to judicial custody or
Police custody under Section 167(1) of the Code of Criminal Procedure or
dismissing the request after recording the reasons.

*l
>
-
oo}
-]
=
=
=
ol
l?
ZL
3
=
2
=
%
>
[N
on
2
ol
2
=
i
>
>
rd
—
ool
g
Sl
2
1

in



SCC Online Web Edition, Copyright © 2020

Page 7 Tuesday, August 25, 2020

Printed For: Tamil Nadu State Judicial Academy Headquarters Chennai
SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Madras Weekly Notes

—
[w]
£
=
53
w
P
m
m
>
-
=
(@]

e Before the Accused is transmitted and produced before the Court in
pursuance of a P.'T. Warrant in connection with a latter case, if he has been
ordered to be released in connection with the former case, the jail authority
shall set him at liberty and return the P.T. Warrant to the Magistrate making
necessary endorsement and if only the Accused continues to be in judicial
custody, in connection with the former case, he can be transmitted in
pursuance of P.'T. Warrant in connection with the latter case. [Para 42]

CRIMINAL PROCEDURE CODE, 1973 (2 of 1974), Sections 267,
167(1), 46, 57 & 482 — Order declining remand — Legality — Formal

arrest effected in prison on 3. 10.2011 — Application for issnance of PT

Warrant made on 4.10.2011 — PT Warrant issued by Magistrate
directing production of Accused on 7.10.2011 — Magistrate on leave

on 7.10. 2011 and Macigtrate incharce declined to exercige inrigdiction
/.10.&01 1 ang viagistirate mmenarge GeCiined o exercdcise Jurisaictiion

under Section 167 on ground that regular Magistrate was on leave —
Magistrate incharge directed production of Accused on 10.10.2011 for

cuitalhla Azedaze MM aagicteeat frvnliaregn daonaliieo wenzercazee] A nnmrond 4~
SUIldpiIc viLuxciy — lVlangll al.C 1HiLviidal 5(: uCLlllllllg I.U ITIILAIIU ALLUdTU I.U
judicial custody, held, not proper — Further, though Accused was

directed to be produced on 10.10.2011, same would lead to only

PR Py Py o e = [ | P ~Nn11

llllt:[ellLe I.Ildl. SI1E pdbbeu U[ue[ Ul lelllpUld[y remana lIU[ll I 1U ~Ul1l
to 10.10.2011 — Detention of Accused between 7.10.2011 to 10.10.2011
cannot be held to be illegal — On 10.10.2011 when Accused was
produced before concerned Magistrate, he declined to remand
Accused holding that Accused was not produced for remand within 24
hrs. from time of formal arrest — Not proper — By effecting ‘“formal
arrest”, Accused did not come into custody of Police — Therefore, no
legal mandate that he should be produced within 24 hrs. before
Magistrate — Order of Magistrate, seld, not sustainable, set aside —
Matter remitted for passing appropriate order under Section 167(1)
after affording opportunity to prosecution and Accused.(Paras 44 to 51)

TR ATAT A T DD MAANATIT T TDDT)Y 1O~ AN [ o PR

lelVlllVAL IITRUCLIJURL L,U]JIL, 17 IJ \A Ul 17 <), SCCTIOIS 6/, DI
& 167(1) — Production of Accused pursuant to PT Warrant beyond 24
hrs. of formal arrest — Orders of remand passed by Magistrate under
Section 167(1) cannot be said to be iliegai — Order of Singie judge in
Cr.0.P. (MD) No.1178 & 1182 of 2009, held, does not expound correct
position of law — Overruled. (Paras 36 & 40)

CRIMINAL PROCEDURE CODE, 1973 (2 of 1974), Section 46 —
“Arrest” — Denotes confinement of body of person either by physical

ant e l'\‘r ‘III'\I"I] N l’\‘l antinn Carntin Aan nt indicata any ntha
asvie Ul J’ Yyui uD vl J asviivil —/—— UC\»LIUII UUCD llUl- lllulbalc all‘y Ul-llcl

mode — Arrest necessarily involves taking of Accused into physical
custody by person effecting arrest — In every arrest there is custody

[ s A £ 1Q_ N1
dllu llUl. Vlbe versda. \I’dldb J.’-I-, J..), 10-41)
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P A Y ouuuluug SUNnaar alll, UClllUl UL 11Ul l\CBPUlluClll INUDS. 1 AX &y LN ulaugu, DCiuL
Counsel for T. Senthilkumar, Advocate for Respondent No.3

Finding — Cr.O.P. allowed with directions.

Prayer : Petition is filed under Section 482 of the Code of Criminal Procedure to call for the records and
set aside the order dated 10.10.2011 passed by the leamed Judicial Magistrate No.V, Trichy Crime No.27
of 2011, on the file of the Petitioner.

[JUDGMENT]

S. Nagamuthu, J.

1. In every “arrest” there is “custody”, but not vice versa. Whether in
cvery “formal arrest” there is “custody” as embodied in Article 22(2) of the
M n it iddinza ~ L Tan 1o A oz ~am L7 AL tlan A dn 0 a2 1 Dwnanands o
\_/UllDLlLLlLlUll O1 1ndia ana OUULIUII S/ O1 S Loac o1 \_/llllllllal rruucuurc lb

the interesting issuec involved in this Criminal Original Petition.

2. The Respondents herein are the Accused in Crime No.27 of 2011, on
the file of the Anti Land Grabbing Special Cell, City Crime Branch, Trichy,
for offences punishable under Sections 147, 148, 365, 307, 427, 294(b) &
§06(11\ IPC r/w Section 3 of PPDL Act. Anm’f frnm the same, ﬂ’\(:-v have

VAVAES OIS 22228 A aqlllv LAl

been arrayed as Accused in two other cases, in Crime Nos.24 of 2011 & 26

of 2011, on the file of the very same Police. In the cases, in Crime Nos.24 of
2011 & 26 Of 2011 ﬂlp ppcpnnr]pnfc were erpofprl 'Aﬂf‘] on ﬂ'\p r\rﬂpre nF

SLCLIWVI S P}

remand passed by the learned Judicial Magistrate No.I'V, Trichy, they were
detained in the prisons in Cuddalore, Palayamkottai and Salem, respectively.

3. While so, in comnection with Crime No.27 of 2011, the
Petitioner/Investigating Officer ecffected “formal arrest”™ of the first
Respondent, on 3.10.2011, at 9.00 am. in the prison. Similarly, he effected
formal arrest of the Respondents 2 & 3, on 03.10.2011, at 3.15 p.m. & 4.55
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p.m., respectively. Thereafter, the Petitioner rushed to Trichy and on
4.10.2011 made a request to the learned Judicial Magistrate No.V to issue
warrant [hereinafter referred to as “P.T warrant” - Prisoner Transit warrant],
as per Section 267 of the Code of Criminal Procedure. On considering the
same, the learned Magistrate issued warrants directing the respective jail
Authorities to produce the Respondents, on 7.10.2011, obviously, because
5.10.2011 & 6.10.2011 were holidays. Accordingly, the Respondents were
produced before the learned Magistrate, by the Jail Authorities, in pursuance
of the P.T. Warrants issued on 7.10.2011. But the learned Magistrate No.V
was on casual leave on that day and the learned Judicial Magistrate No.1V,
[hereinafter referred to as “in-charge Magistrate™], was in full charge of the
said Court. The learned in-charge Magistrate, heard the representation of the

Acocniced aa well ac the Puhlic Pracecutar and nass aod the fallowino ardar:
ACCUSCU, ab Wi ab U0 rUOIC FIC50CUHWOT allG passold uie 10La0WINGE OIGol.

“Order: 7.10.2011 at 2.30 p.m
N

la
de on 21
Gc S.1

2M¢M11T Re tion forP T Wa
(8181 [PV O 1.

o o1Uan O
v \iulolu\.ﬂl A1VL O . vy arran 1Viil ULl

idays concerned Magistrate directed to produced the Acc;,used on
7.10.2011 on P.T. Warrant. Hence Accused produced on P T. Warrant. Grounds of

arrest explained. Right of Legal Aid Explained. Considering the circumstance of

the Court holiday on 5.10. 2011 & 6.10.2011 as well as Casual Leave of regular
Magistrate on 7.10.2011 this Court not inclined to remand the Accused on Judicial
custody mm view of available records. Produce the Accused before concerned
Magistrate on 10.10.2011 for further suitable Order in this regard. Hence, Accused
to be produced before regular Magistrate on 10.10.2011.”

PR [Py S iy By s ns

The said order was not chal eligcu Uy any party to the proccee edi ngs.
Thereafter, as directed by the said Magistrate, the Respondents were
produced before the learned Judicial Magistrate No.V, on 10.10.2011. At
that time, again the Petitioner submitted a request to the learned Magistrate
to pass an order of remand to all the three Respondents, as provided under

Section 167, Cr.P.C.

4. Pausing for a moment, it is necessary to mention that in the mean while,
the Accused were granted bail in the cases relating to Crime Nos.24 of 2011 &
26 of 2011. Despite their release on bail in those two cases, the respective Jail
Authorities did not set them at liberty, on 8.10.2011. Alleging that such
detention of the Respondents in prison without any authorisation from the
Court amounts to illegal detention, the wife of the Second Respondent herein

filed H.C.P. (MD) No.913 of 2011 before this Court, on 10. 10.201 1, to set all
the Respondents herein at liberty and the same is pending.

5. Reverting back to the proceedings before the Magistrate on
10.10.2011, when the Respondents were produced before the Magistrate, the
learned Magistrate considered the request of the Petitioner for remanding the
Accused to judicial custody. The same was opposed by the State itself
(Petitioner herein) on the ground that in view of the pendency of the H.C.P
(MD) No.913 of 2011, the Magistrate should not pass any order on the
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remand request made by the Petitioner. The learned Magistrate, admittedly,
heard the Counsel for the Respondents as well.

6. Mr. N.R. Elango the learned Senior Counsel, who appeared for the
Accused before the Magistrate, had submitted that the learned Magistraw
lacked jurisdiction to remand the Accused, since the Accused were in the
illegal detention of the Police in violation of Article 22(2) of the Constitution
of India. It appears from the order of the learned Magistrate that the learned
Senior Counsel Mr, N .R. Elango placed reliance on the order of this Court
made in Crl.O.P. (MD) No.1182 of 2009, wherein a learned Single Judge of
this Court had taken the view that in the event the Accused is not produced
before the Magistrate within 24 hours of the arrest, the said detention,
beyond 24 hours from the time of arrest, is illegal, and thercafter, if the
Accused is produced before the Magistrate with a request for remand, the
Magistrate cannot remand as per law, and if any such remand is made, the
same would be illegal. The learned Judicial Magistrate No.V, after having
considered the submissions made on either side and following the dictum
stated in Crl.O.P. (MD) No.1182 of 2009, passed an order on the same day
thereby, negativing the request of the Petitioner for remanding the Accused
to custody. The State is aggrieved by the said order. Thus, the State has
come up with CrlLO.P. (MD) No.13683 of 2011 before this Court
challenging the said order.

7. When this Crl.O.P. (MD) No.13683 of 2011 came up for hearing

before one of us (Justice S. Nagamuthu), the State Public Prosecutor Mr. 1.
Qn]'\ramqrnqﬂ qnnpqroﬂ an] onl\mﬂ‘h:nrl ﬂ'\af ﬂ'\p r]n‘ehﬁono 1001191‘] 111 prl ﬂ D

1GIIIGIIIL SuULiIiltvu
Muuia < Gii, QP

(MD) No.1182 of 2009 are directly in conflict with the law laid down by the
Hon’ble Supreme Court in a number of judgments, more particularly, in
Cradlivor Poaovma Sipmol Thoalkirs Ctrato nf Maoabhavachtsna 2011 (100N QCC

LPELEFEVVE X 1 usyrtu ul'bsll A FeeErvers Ve LFLUELCT UJ AVECESECLT CROFE LS u, ALV B § \\L\}j [ N3
445 During the course of arguments, it was also brought to the notice of
Justice S. Nagamuthu that when a similar issue came up for consideration, in

Ml N T) IMATY N A AADMN AL DINTN inadlane lanzmad Qo gla Tiadaga AL thazio £zt
UL D, UUVILZ ) INUTFTLY UL LUV LY, dlIVUlvl lvdlilivug olllgiv Juluzv O1 uiis L Ooutt

(Hon’ble Justice M.M. Sundresh), by order, dated 30.4.2010, doubted the
correctness of the view taken in Crl.O.P. (MD) No.1178 of 2009 & Crl.O.P.

lellJ) l‘JU 1 104 UL LUU7 auu uau IULUIIUU l,llU lllaLLUl LU a lJl\/lblUll I)Ullbll LUI

considering the correctness of the dictum stated in Crl.O.P. (MD) No.1178
of 2009. Since, the legal question involved in the instant case, in Crl.O.P.

AT NT U

\IVIU) INO. 13003 Ul LUI 1 lb dlbU bHIllldI to LIldL Ul l[lt: lcgdl qUCbLlUIl IIIVUIVUU
in Crl.O.P. (MD) No.4420 of 2010, by order dated 11.10.2011, one of us,
(Justice S. Nagamuthu), referred the said Criminal Original Petition also for
decision by a Division Bench, along with Crl.O.P. (MD) No.4420 of 2010.
Accordingly, as directed by the Hon’ble the Chief Justice, both the matters,
viz. Crl.O.P. (MD) Nos.4420 of 2010 and 13683 of 2011, have been placed
before this Division Bench for considering the said iegal question. Thus,
both the matters are before this Court for consideration.

8. Ac we have alreadv seen. the bagis for reference of tl

e L35 VWL LIGVE QuLvauY SULLL, wuiv UGSis s ivy 281

Original Petitions to the Division Bench is the doubt raised by Honble Mr.
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Justice M.M. Sundresh, regarding the correctness of the view expressed in the
order made in Crl.O.P. (MD) Nos.1178 of 2009 & 4420 of 2010. In those two
cases, the respective Accused were already in judicial custody in connection
with some other case. Formal arrests were effected in connection with the
subsequent cases by the Police. Thereafter, the Investigating Officer
approached the Jurisdictional Magistrate for issuance of P.T. Warrants for
production of the Accused. Accordingly., P.T. Warrants were issued and the
Accused were produced before the Jurisdictional Magistrate. This process took
a few days. Thus, the Accused could not be produced before the learned
Magistrate concerned within 24 hours from the time of formal arrest. But, the
learned Magistrate remanded the Accused to judicial custody. When the

Accused approached this Court for bail, the learned Judge, by referring to a
mdoment af the Han’hle Anex Caonrt in Manaoi v Stato of Madbva Peadoch

UUSIIIVIIL UL WiV 11U VIV SApPUA oV, 1l rFaeaely ve wreinel Uy raulsisyas £ 7ueloiey

1999 (3) SCC 715, held that the learned Magistrate had no jurisdiction to
remand the Accused, since, the Accused were produced beyond 24 hours from
the time of arrest excludlng the time taken for the journey of the Accused from
the jail to the Court. According to the leamed Judge, the remand was illegal. In
the referral order, the Hon’ble Mr. Justice M.M. Sundresh has stated that
IVI(/ll’lUJ b case was IEIICleIEZCl lIl a Lotally UILLC[CIIL COIlteXl dIlU UIUIULUIE LIlt:
same cannot be made applicable to the facts of the present case. The learned
Judge had further observed that he was unable to agree with the view taken in
Cri.O.P. (MD) No.1178 of 2009. According to Hon’bie Mr. Justice M.M.

Sundresh, assuming that the detention of the Accused for sometime in Police
custody is illegal, even then, the Magistrate would be competent to remand the
Accused, cither to judicial custody or to Police custody, when the Accused is
produced before him with a request for remand. Thus, from the narration of
the above facts of the cases and the observations made by the learned Judges,
which are conflicting with each other, the following questions have come up

for consideration before this Court:

IYL sl A o crd PR BN h Y

\d) Vv Ne1 LllU Abbubcu lb lll _]Llulbldl bUbLUUy lll COonnMection witil onc
case, if formal arrest is effected in prison in connection with a
different case, whether the Accused will be “in the custody of the
Police”, as embodied in Seciion 57 of ihe Code of Criminail
Procedure and Article 22(2) of the Constitution of India ?

(b) From the time of formal arrest, if the Accused 1s not produced before
the Magistrate for remand within 24 hours, whether the detention of the
Accused, beyond the said 24 hours shall be illegal ?

(c) Assuming that the Accused could not be produced within 24
hours from the time of effecting formal arrest in jail, whether it
would be lawful for the Magistrate to pass an order authorising the
detention of the Accused, cither in Police custody or in judicial
custody, thereafter ?
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(d) Whether such remand order passed by the Magistrate will cure/legalise the
alleged 1llegal detention of the Accused in Police custody beyond 24 hours from
the time of formal arrest ?

quha Puihl ;0

\1 uv Uallleu A LA 4 uuvin
Subramanian, Mr. R. Shanmugasundaram, the learned
Respondents 1 & 2 and Mr. N.R. Elango, the learned
£ ~
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Prosecutor, Mr. 1.
Senior Counsel for

[ Q) @S I 1f“.-.1,.‘|,.

1 A Agimir A~
QUIIIUI COouUlldel ull velldal 1irQa 1\pruuucut.

10. Personal liberty is one of the cherished objects of the Indian
Constitution and the deprivation of the same can only be in accordance with
the procedure established by law and in conformity with the provisions
thereof, as stipulated in Article 21 of the Constitution of India. Article 22(2)

of the Constitution mandates that everv person who 1s arrested and detained

R0 RIS UILLLIAL ARGLNGI S WAL LV Y plisil 1200 1S QIICSIC QUIU LRLaIIC

in custody shall be produced before the nearest Magistrate within a period of
24 hours of such arrest excluding the time necessary for journey from the

nlaca Af arract ta the CAanrt af the Maoigtrate and na ciich nerean chall ha
l.llu\/v Vi1 dllwol LW uUlv UL LY VL ulwv Lvlusloblul/v Ul 11V Ouwvill PUIO\JLL D11Gl U

detained in custody beyond the said period without the authority of a
Magistrate. Similar provision is found in Section 57 of the Code of Criminal
PrGCGdUIC which also mandates that no Police Officer shall detain in
custody a person arrested without warrant for a longer period than under all
the circumstances of the case is reasonable, and such period shall not, in the
aosence OI a spemal Oraer OI a lVlanglIaIe unaer DCCUOH 10/ exceea [Wel'll:y-
four hours exclusive of the time necessary for the journey from the place of
arrest to the Magistrate’s Court. These two provisions came up for
consideration on scveral occasions before the Hon’ble Supreme Court, as
well as this Court and the Courts have in no uncertain terms held that
without the authorisation of a Magistrate, no arrestee shall be detained in the
custody of the Police beyond 24 hours from the time of arrest excluding the
time taken for the journey from the place of arrest to the Court. In this
regard, there could be no controversy that when an Accused is detained in
the custody of the Police after arrest beyond 24 hours excluding the time
taken for the journey from the place of arrest to the Court, such detention

beyond the said period is surely illegal.

11. As is mandated under Article 22(2) of the Constitution of India and
under Section 57 of the Code of Criminal Procedure, for getting the
authorisation from the Court for detention, either in judicial custody or
Police custody, the Accused has to be physically produced before the
Magistrate under Section 167, Cr.P.C. Section 167(1) of Cr.P.C. is the law
which regulates and empowers a Magistrate to authorise the detention of the
Accused cither in Police custody or in judicial custody, as the case may be. It
1s too well settled that while passing an order of remand, either judicial
custody or Police custody, as mandated in Section 167(1) of Cr.P.C., since
the said detention deprives the personal liberty guaranteed under Article 21
of the Constitution of India, such order of remand shall not be passed in a
mechanical fashion. The learned Magistrate is required to apply his mind
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into the entries in the Case Diary, representation of the Accused and other
facts and circumstances, and only on satisfaction that such remand is
justified, the learned Magistrate shall pass such order of remand. [vide
Elumalai v. State of Tamil Nadu, 1983 LW (Crl) 121].

12. At this juncture, we may point out that in a case where an Accused is
arrested and detained i physical custody of the Police, as mandated in
Article 22(2) of the Constitution of India and Section 57 of the Code of
Criminal Procedure, undoubtedly the Accused cannot be detained in Police
custody for more than 24 hours. But in the case on hand, the contention of
the learned Public Prosecutor is that though the Respondents were formally
arrested, the same cannot be equated to an arrest as adumbrated under
Section 46 of the Code of Criminal Procedure. The learned Public
Prosecutor would submit that when only a formal arrest is effected in prison,
the arrestee does not get into the custody of the Police, and thercfore, there is
no question of detention in Police custody beyond 24 hours. The learned
Public Prosecutor would submit that if only the Accused has been arrested
and detained in custody, then such custody shall not be for beyond 24 hours
from the time of arrest. But, in the case of a formal arrest, according to the
learned Public Prosecutor, since there 1s only a formal arrest, the Accused
does not get into the physical custody of the Police, and therefore, there is no
Police custody cither for 24 hours or beyond that.

13. But, it is the contention of the learned Senior Counsel, Mr. N.R.
Elango that the Phrase “Arrest and Custody™ as enumerated in Article 22(2)
of the Constitution and Section 57 of the Code of Criminal Procedure,
cannot be split into two distinct terms. He would submit that they would go
together. In other words, according to him, the moment an Accused is
arrested, he comes under the physical custody of the Police. Therefore, there
cannot be any arrest without custody. Arrest and custody are the integral part
of the same process. In such view of the matter, according to the learned
Senior Counsel, if formal arrest is effected in prison by the Police, the
Accused is taken into custody forthwith by the Police, and therefore, as
mandated under Article 22(2) of the Constitution and Section 57 of the Code
of Criminal Procedure, the Accused should be produced before a Magistrate
within 24 hours from the time of such formal arrest and any detention

bevond 24 hours from the time of formal arrest excludine the time taken for

vaxu v Gi D VI v iy UL aURGGE Gl use VAL S i w

the journey from the place of arrest to the Court shall be illegal.

14. Since the rival contentions of the learned Counsel centers around
Section 46(1) of the Code of Criminal Procedure, let us have a cursory look
mmto the same which 1s thus:

“46. Arrest how made.— (1) In making an arrest the Police Officer or other
person making the same shall actually touch or confine the body of the person to
be arrested, unless there be a submission to the custody by word or action.
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Provided that where a woman is to be arrested, unless the circumstances indicate
to the contrary, her submission te custody on an oral intimation of arrest shall be
presumed and, unless the circumstances otherwise require or unless the Police
Officer 1s a female, the Police Officer shall not touch the person of the woman
for making her arrest.”

A reading of the above provision would make it undoubtedly clear that the

term ‘‘arrest” denotes confinement of the bodv of the nerson either hv a

Toiina LW CURiaaivaiivan Viouiv VUMY UL wab pPRuasUia vauala

physical act or by words or action. Section 46 does not indicate any other
mode of arrest. Therefore, as per Section 46(1), the arrest necessarily

nunlvag tha tal-ine Af the /\nrninaA it nhugiral atody hy the narqean whao
1uv UIVUD Lllb Lal\llls UL [FLVENA LV VIFhIWVIVEpIILY) Pll_y ou.wu UUDLUU_)/ U_y Lll\/ lJ\/l UL VVILU

effects the arrest.

15. But, if an Accused already is in judicial custody in connection with
some other case, when the Investigating Officer wants to arrest him in
connection with a different case, some confusion may surface regarding the
mode of arrest. As has been held by the Hon’ble Supreme Court in CBI v.

Anupam J. Kulkarani, 1992 (3) Nele 141, he can effect formal arrest of the
Accused in prison. As provided in Section 46(1) of the Code of Criminal

Procedure ]’\v effectino arrest 1in nrison. the Police Officer cannot take him

BUB R VoLV LTS VAV UlE GIILOoU L pRIoURl, Wb TULVE LIV BRIV VRS SRR

into custody at all, because the detention of such Accused in judicial custody
has already been authorized by the Magistrate in connection with some other

race Tharafare withant the antharity af the Magoigtrate it 1@ nat naggaihla 1in
CAaosvw. 1Llivivivly, vviuivul ulv uuul\}llb_y Ul ullw LVLuleLluLU’ 1L 10 11vUL PUDDIUIU 111

law for the Police Officer to remove the Accused after effecting arrest in
prison either to the Jurisdictional Magistrate or to the nearest Magistrate for
the purpose of remand. It is only to meet such exigency, the Hon’ble
Supreme Court developed a concept known as formal arrest m C.B.1 v
Anupam J. Kulkarni cited supra. As in the instant case, in that casc also, the
Accused was airecady in prison in connection with a former case. In
connection with the subsequent case, the Accused was arrested in prison.
Thereafter, he was produced before the learned Magistrate. By that time, the
initial period of 15 days of remand in the former case had expired. When
Police custody was sought for in the latter case, it was opposed by the
Accused that during the subsequent period, after the initial period of 15 days
of remand, the Police custody cannot be granted. While declaring the law
that the detention of the Accused in Police custody can be made by the
Magistrate either having jurisdiction or not, only during the initial period of
15 days from the date of first remand, the Hon’ble Supreme Court went on to
analyse the legal position as to the effect of formal arrest made in connection
with a latter case after the expiry of the initial period of 15 days in
connection with the former case. The Hon ble Supreme Court in Paragraph
No.13 of the said Judgment, has held as follows:

“There cannot be any detention in the Police custody after the expiry of first
fifteen days even in a case where some more offences either sericus or otherwise
committed by him in the same transaction come to light at a later stage But this

bar does not apply if the same arrested Accused is involved in a different case
arising out of a different transaction. Even if he 1s in judicial custody in
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connection with the investigation of the earlier case he can formally be arrested
regarding his involvement in the different case and associate him with the
mvestigation of that other case and the Magistrate can act as provided under
Section 167(2) and the Proviso and can remand him to such custody as
mentioned therein during the first period of fifteen days and thereafter in
accordance with the Proviso as discussed above. If the mvestigation is not
completed within the period of ninety days or sixty days then the Accused has to
be released on bail as provided under the Proviso to Section 167(2). The period
of ninety days or sixty days has to be computed from the date of detention as per
the orders of the Magistrate and not from the date of arrest by the Police.

FﬂﬂGDn11Dﬂfl‘f the ‘F1rc‘f nmr1r\r‘] r\‘F fifteen r]otra mentioned in Qﬂnﬁr\n 1R'7(")\ 1’\00 1o
LOISCUCIuY WiC 11Ist po 1HICCn 4ay s MCHAONCa 111 SO 10

be computed from the date of such detention and after the expiry of the perlod of
first fifteen days it should be only judicial custody.”

It is only after the said judgment, the concept of formal arrest in prison while
the Accused is already in prison in connection with some other case came
into being and thereafter invariably in most of the cases, we are informed,
the Police officials do effect formal arrest in prison and thereafter get the
Accused remanded to either judicial custody or Police custody under Section
167 of the Code of Criminal Procedure.

16. When such formal arrest is effected in prison, practically, if not in all
cases at lecast in some cases, it may not be possible for producing the
Accused before either the nearest Magistrate or the Jurisdictional Magistrate
within 24 hours for the purpose of further remand, the reason being that the
Accused cannot be moved from the jail to the Court either by the jail
authority or by the Police without the authorisation of the Court. In such a
situation, the only mode available for the Police Officer to produce the
Accused before the Magistrate for the purpose of remand is to apply to the
jurisdictional Magistrate for P.T. Warrant under Section 267, Cr.P.C. At this
juncture, it is needless to point out that P.T. Warrant can be issued only by
the jurisdictional Magistrate and not by any other Magistrate. When such a
request for production of the Accused from prison in the Court is needed, the
Magistrate shall issue P.T. Warrant and in pursuance of the said P.T.
Warrant, the Accused shall be thereafter produced before the Magistrate.
This process will mostly take more than 24 hours. For example, let us
assume that an Accused 1s lodged in Central Prison, Chennai, in connection
with a case. Later on, in connection with a case rela.tmo to Kanyakumari
District, the Investlgatlng Officer effects formal arrest of the Accused in
Central Prison, Chennai, as per the procedure indicated above and thercafter
it will take at least one full day for the Police Officer to rush back to
Kanyakumari to make an Application for issuance of P.T. Warrant.
Assuming that the learned Magistrate issues P.T. Warrant on the same day, it
will take yet another day for the Police Officer to take P.T. Warrant to the
Prison Authorities at Chennai. It is only thercafter, the Accused will be again
taken from Chennai to Kanyakumari for the purpose of remand. This process
WULllU CCI’ ldlIlly consume at IUdbL 3 to ‘I‘ uays ll wW¢ HaVG to say LIldL LIlU
detention during the interregnum period in prison is illegal, necessarily, we
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have to hold that the Accused was in the custody of the Police. In our
considered opinion, such interpretation cannot be made, as the same would
make the law meaningless.

17. At this juncture, the contention of the learned Public Prosecutor that
by effecting formal arrest, the Accused does not come into the custody of the
Police at all, and therefore, the production of the Accused after any number
of days in pursuance of a P.T. Warrant before the Court will meet the legal
requirecments and there is no question of any illegal detention in the custody
of the Police during the interregnum period needs consideration.

18. Now, this debate leads us to examine the question as to whether the
terms “arrest” and “custody” are Synonymous. For this, it would be useful to

e 4 PR PRy Iy Al s i PRy . PR -

ICICT 1O LllUJLlUglllUllL Ul L[lU [‘Llll DUllbll Ul Llllb \/ULUL lll nuanun DECVl V. JUM’lt
Secretary, Government of Tamil Nadu, 1983 MLW (Cri) 289, wherein this
Court had to examine the meaning of the word “arrest”. After reference to
various iaw Dictionaries and various judgments on this aspect, the Full Bench
took the view that custody and arrest are not synonymous terms. The Full
Bench further held that though custody may amount to arrest in certain
circumstances, but not under all circumstances. The said judgment came to be
considered before the Hon ble Supreme Court in Directorate of Enforcement
v. Deepak Mahajan and Another, 1994 (3) SCC 440. While confirming the
stand taken by the Full Bench in Roshan Beevi’s case, the Hon ble Supreme
Court in paragraph 48 of the judgment, has held as follows:
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Magistrate but also under certain circumstances or given situations to private

persons. Further, when an Accused person appears before a Magistrate or
surrenders vn]nntarﬂv the 1\/[901 strate 1s Pmnr\uzprpd to take that Accused person

into custody and deal w1th hlm according to law. Needless to emphasize that the
arrest of a person is a condition precedent for taking him into judicial custody
thereof. To put it differently, the taking of the person into judicial custody is
followed after the arrest of the person concerned by the Magistrate on
appearance or surrender. It will be appropriate, at this stage, to note that in every
arrest, there is custody but not vice versa and that both the words ‘custody’ and
‘arrest’ are not synonymous terms. Though ‘custody” may amount to an arrest in
certain circumstances but not under all circumstances. If these two terms are
mterpreted as synonymous, it is nothing but an ultra legalist interpretation which
if under all circumstances accepted and adopted, would lead to a startling
anomaly resulting in serious consequences, vide Roshan Beevi.”

ake 1t clea
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19, A nerusal of the above Sunreme Court iudoment would m
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that in every arrest there is custody and not vice-versa. The question as to

when a person gets into the custody of the Court for the purpose of

axvoroicing tha nasrar e tha NMagiatrats yinidor CQantian 1701 ~fF tha (CAadas ~AF
CXCICINIIE tic POWCT Oy ull iagisuaail UGl SCCUOH 10/11 ) O1 i LOaGl O1

Criminal Procedure came up for consideration before the Hon’ble Supreme
Court in Niranjan Singh v. Prabhakar Rajaram Kharote, 1980 (2) SCC
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the law as follows:
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“He can be in custody not merely when the Police arrests him, produces him
before a Magistrate and gets a remand to judicial or other custody. He can be
stated te be 1n judicial custody when he surrenders before the Court and submits
to its directions.”

20. The above cases, viz. Roshan Beevi’s case and Niranjan Singh’s

case, were considered again by the Hon’ble Supreme Court very recently in
Ctratnr nf Hrammyomar oo v Nimmoch Kirnaar D20ONR () Qpp 279 A frar rafarring tn

AFLLELC l/J “ul.yull/u Ve A7LFECOIFE IRRATTIVT 3 L NJJO \J} WIS L L. Lxllvd 1ULU111115 ww
Niranjan Singh’s case in Paragraph No.25 of the Judgment, the Hon’ble
Supreme Court has held as follows:

“25. We also agree with Mr. Ancop Chaudhary’s submission that unless a person
Accused of an offence 1s in custody, he cannot move the Court for bail under
Section 439 of the Code, which provides for release on bail of any person
Accused of an offence and in custody. (emphasis supplied) The precondition,
therefore, for applying the provisions of Section 439 of the Code is that a person
who 1s an Accused must be in custody and his movements must have been
restricted before he can move tor bail. This aspect ot the matter was considered
m Niranjan Singh case where it was held that a person can be stated to be in
judicial custody when he surrenders before the Court and submits to its
directions.”

21. Then, after referring to Roshan Beevi’s case, the Hon’ble Supreme
Court in Pa ram‘anh No.27 of the Judgment, held as fvllowq

Leiiiill

“27. The interpretation of “arrest” and “custody” rendered by the Full Bench in
Roshan Beevi case may be relevant in the context of Sections 107 & 108 of the
Customs Act where summons in respect of an enquiry may amount to “custody”
but not to “arrest”, but such custody could subsequently materialise into arrest.
The position is different as far as proceedings in the Court are concerned in
relation 1o enquiry inio offences under the Penal Code and other Criminal
enactments. In the latter set of cases, in order to obtain the benefit of bail an
Accused has to surrender to the custody of the Court or the Police authorities
before he can be eranted the benefit thereunder. In Vol 11 of the 4th Edn. of

UV LIV wdll U 51 LUV WA UNLINLAL LN LRI L . ALl ¥V UL, 11 VUl Ulw TTUlL L /AL,
Halsbury’s Laws of England the term “arrest” has been defined in Para 99 in the
following terms:

“99. Meaning of arrest—Arrest consists m the seizure or touching of a
person’s body with a view to his restraint, words may, however, amount to an
arrest if, in the circumstances of the case, they are calculated to bring, and do
bring, to a person’s notice that he is under compulsion and he thereafter
submits to the compulsion.”

22. From the above judgments, one can easily understand that for a
Magistrate to exercise his power under Section 167(1) of the Code of

Criminal Procedure, the pre-requisite condition is that the Accused must be
in the mlctndv of ﬂ’lP Court and such r‘nctndv may be had either hv arrest hv a

competent offlcer and production before the Maglstrate or on the surrender
of the Accused on his own volition before the learned Magistrate or on his

annaarance 1in nnrciiance nf anyv nroacecq TTnder thage cirenimatancac tha
appvalalive il l.luloubulvv Ol Aily pPruvivos. ULULLD Wivov viivuiusiaiivivs,  uiv

Accused will be in the custody of the Court, and therefore, the Magistrate
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will be competent to pass further orders of detention, cither in judicial
custody or in Police custody, initially for 15 days.

23. Section 46 of the Code of Criminal Procedure, as we have already
seen, prescribes the mode of arrest. According to the said provision, the
arrest can be effected only by keeping the arrestee in the custody of the
Police. It is only on interpreting Section 46 and various other provisions, in
the judgments cited supra, the Hon’ble Supreme Court has laid down the law
thereby stating that in every arrest, there is custody but not vice-versa.

YA T+ 1qg anly Aan the ahAave nvamina tha 1 m
7. 1L 15 Oty Ol e aoove PICIIise, uil 1

Elango would contend that as soon as the form
as stated in CBI v. Anupam Kulkarni’s, 1992 (3) SCC 141 case, the

...... iy R
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detention in Police custody commences from the moment the formal arrest is
effected. It is in this view. the learned Senior Counsel would contend that
within 24 hours from the time of such formal arrest, the Accused should be
produced before the Magistrate. There could be no controversy that if an
arrest 18 made and the Accused gets into physical custody of the Police,
surely, the said detention in Police custody shall not exceed 24 hours and
any such detention beyond 24 hours without the authorisation of the
Magistrate shall be unconstitutional, as mandated in Article 22(2) of the
Constitution. But in a case where the Accused is not actually arrested, as
provided in Section 46 of Cr.P.C., and only a formal arrest is effected, as
rightly pointed out by the learned Public Prosecutor, we are of the opinion
that the Accused is not taken into the physical custody of the Police. In other
words, when formal arrest is effected, as stated in CBI v. Anupam
Kulkarni’s case, there 1s no custody, whereas, when there is actual arrest
cffected, there 1s custody. Thus, the law laid down in Deepak Mahajan’s
case stating that in every arrest there is custody and not vice-versa, cannot be
imported to a formal arrest. That law laid down by the Supreme Court is
only with reference to the actual arrest and not with reference to the formal
arrest.

25. In this regard, we may refer to the Judgment of the Hon’ble Supreme
Court, in State of W.B. v. Dinesh Dalmia, 2007 (5) SCC 773. That was a
case where the Accused Dinesh Dalmia was arrested in New Delhi by C.B.1.
in connection with a case and produced before the Chief Metropolitan
Magistrate and thereafter on transit remand order, he was produced before
the jurisdictional Magistrate, viz., Additional Chief Metropolitan Magistrate,
Egmore, Chennai, on 14.2.2006. Accordingly, the learned Additional Chief
Metropolitan Maglstrate, Chennai, remanded him to judicial custody.

26. Iin the meanwhile, it came to light that the Accused-Dinesh Daimia
was involved in yet another Criminal case in Calcutta. Thercfore, the
Investigating Officer in the latter case filed a petition before the Chief
Metropolitan Magistrate, Calcutta, who was the Jurisdictional Magistrate in
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respect of the latter case, and requested for a P.T. Warrant. The Chief
Metropolitan Magistrate, Calcutta, allowed the said prayer and directed the
Accused to be produced before him, on 22.2.2006. A copy of the said order
was sent to the Chief Metropolitan Magistrate, Egmore, Chennai, on
14.2.2006, and the order, dated 13.2.2006, passed by the Chief Metropolitan
Magistrate, Calcutta, was brought to the notice of the Additional Chief
Metropolitan Magistrate, Egmore, Chennai. The Additional Chief
Metropolitan Magistrate, Egmore, Chennai, observed that the matter of
Calcutta Police would be considered after the period of C.B.1. custody was
over. On 17.2.2006, the Investigating Officer intimated the Chief
Metropolitan Magistrate, Calcutta, that the Accused was in C.B.I. custody

till 24.2.2006, in connection with the former case. Therefore, the learned
(Chiaf ]\/fnfrnﬂr\hfqn Maoictrate (Calentta diracted the nraduction of the

ALIVE IVIVU VP ULILGEL VI SIsuU Gy, divuiid, Unvuvivu uiv prvltuvuaavil Vi uiv

Accused before him, on or by 8.3.2006. In the mean while, the Accused
came to know that he was wanted for arrest, and therefore, he made a
PP PPN | srraia Aar?? laaflnen than T Al N atrenan~litan N o gioteat G e T~
uuuuucu SUITCiiacr OCIOIC Ui Lniicl lVlULl UlJUllLall 1v1a513u Cl.LU LJEIIIUIC wio
remanded him to judicial custody. Later on, when he was physically
produced before the Court, on 13.3.20006, a request was made by the Police
UELUIU LIIC \_/Illtil lVlCL[OpOllLdIl lVldglbL[ dLC L/dlcutta lUI I’Ullbt: bublOCly lhe
learned Magistrate, accordingly, authorlsed his detention in Police custody

till 28.3.2006.

27. Aggrieved over the same, a challenge was made before the Scssions
Court and ultimately the matter came up before the Hon’ble Supreme Court.
The contention before the Supreme Court was that the Accused surrendered
on 27.2.2006 before the Additional Chief Metropolitan Magistrate, Egmore,
in connection with the Case No0s.300 & 476 of 2002 and he was produced

hnafarae tha (Chisaf Natern~mals Magigtrate ((Talanit A 2Q 2NN E Tl
vviuli v Lllb \./111\.41 lVlL/LlUlJUlll.all LVLalelAaL\/ \_/cuuuLLa Ul £L0.0.UJVU, lllub Ull

28.3.2006, the initial period of remand for 15 days had already expired and
therefore, the custody of the Police cannot be granted in view of the law laid
down in Anupam Kulkarni’s case. The Hon'ble Supreme Court had
considered whether such “notional surrender” before a different Court will
disentitle the Police to seek Police custody after expiry of 15 days from such
date of notional surrender. After elaborately dealing with Sections 57, 167(1)
and other provisions of Cr.P.C. and Article 22(2) of the Constitution, the
Hon’ble Supreme Court held in paragraph-16 of the judgment as follows:

“Therefore, the reading of sub-sections (1) & (2) with Proviso clearly transpires
that the incumbent should be in fact under the detention of Police for
mvestigation. In the present case, the Accused was not arrested by the Police nor
was he in the Police custody before 13.3.2006. He voluntarily surrendered before
a Magistrate and no physical custody of the Accused was given to the Police for
mvestigation. The whole purpose is that the Accused should not be detained for
more than 24 hours and subject to 15 days” Police remand and 1t can further be
extended up to 90/60 days as the case may be. But the custody of Police for
mvestigation purpose cannot be treated as judicial custedy/detention in another
case. The Police custody here means the Police custody in a particular case for
mvestigation and not judicial custody in another case. This notional surrender
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cannot be treated as Police custody so as to count 90 days from that notional
surrender. A notorious Criminal may have number of cases pending in various
Police Stations in a city or outside the city, a notional surrender in pending case
for another FIR outside the city or of another Police Station in same city, if the
notional surrender is counted then the Police will not get the opportunity to get
custodial investigation. The period of detention before a Magistrate can be
treated as device to avoid physical custody of the Police and claim the benefit of
proviso to sub-section (2) and can be released on bail. This kind of device cannot
be permitted under Section 167, Cy.P.C. The condition is that the Accused must
be in the custody of the Police and so-called deemed surrender in another

Criminal case cannot be taken as startinge point for countine 15 fimm’ Police
Lriminal case cannol be laken as sitariing poinl jor couniing 12 4da olice

remand or 90 days or 60 days as the case may be. Therefore, Ihls kind of
surrender by the Accused cannot be deemed to be in the Police custody in Case
No. 476 of 2002 in Calcutra.” [emphasis supplied].

ITIDL PPl

In Paragraph No.17 of the said judgment, the Hon ble Supreme Court has
held as follows:

“17. Therefore, it is very clearly mentioned that the Accused must be in custedy
of the Police for the investigation. But if the investigation into the offence for
which he is arrested initially revealed other ramifications associated therewith,
any further investigation Would continue to relate to the same arrest and hence
the period envisaged in the proviso to Section 167(2) would remain
unextendable. Meaning thereby that if during the course of the investigation any
further ramification comes to the notice of the Police then the period will not be
extendable. But it clearly lays down that the Accused must be in custody of
Police.”

28. A close reading of Dinesh Dalmia’s case, as referred to above, would
keep things beyond any shadow of doubt that unless the Accused is “in the
physical custody™ of the Police on arrest, the question of production of the
Accused within 24 hours from the time of such formal arrest cannot be
insisted upon. To put it otherwise, if a formal arrest is effected, as held in
Anupam Kulkarni’s case, when the Accused is already in custody, in
connection with a different case, the Accused continues to be in judicial
custody in connection with the former case and he never comes to the
physical custody of the Police, in connection with the case relating to which
formal arrest is effected.

238. Thereflore, ihere 1s no legal mandaie thai the Accused should be
thereafter produced before the Jurisdictional Magistrate or nearest
Magistrate, within 24 hours of such formal arrest. The contention of the
Iearned Senior Counsel, Mr. N.R. Elango is that after effecting the formal
arrest, the Accused should be taken to a Magistrate who has or has no
jurisdiction for the purpose of remand, within 24 hours of such arrest. When
a question was posed to him as to how it 1s practically possible for the Police
to move the Accused from jail to the Court after effecting formal arrest, he
had submitted that such a course is possible only by getting a P.T. Warrant
from the “nearest Magistrate”, so as to save the time limit of 24 hours. When
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it was pointed out to the learned Counsel that as per Section 267 of the Code
of Criminal Procedure, P.T. Warrant can be issued only by a Jurisdictional
Magistrate, he changed his view and conceded that a Magistrate, who does
not have jurisdiction over the case, cannot issue a P.T. Warrant. Therefore,
he submitted that such P.T. Warrant can be issued only by the Jurisdictional
Magistrate. If the Police Officer has to rush to the Jurisdictional Magistrate
to get P.T. Warrant, in the mean while, the time limit of 24 hours may lapse.

30. The next question is as to whether at all it is necessary invariably in
all cases that such formal arrest is required to be effected in prison, when the
Accused 1s already lodged in prison in connection with some other case. It is
needless to point out that though the Police Officer has got power to arrest, it
does not mean that he has to resort to arresting the Accused, irrespective of
the need and justification for arrest. As held in Joginder Kumar v. State of
U.P. and others, 1994 SCC (Crl) 1172, “no arrest can be made, because it is
lawful for the Police Officer to arrest. The existence of power to arrest is one
thing. The jurisdiction for the exercise of it is quite another. Thus, he has got
discretion and only in a case where such arrest is absolutely necessary, he
shall resort to arrest. In all other cases, he may, without arresting the
Accused, proceed with the investigation and file final reports.

31. In a case where the Police Officer deems it necessary to arrest when
the Accused is already in judicial custody in connection with a different
case, in our considered opinion, there are two modes available for him to
adopt. The first one is that, instead of effecting formal arrest, he can very
well make an Application before the Jurisdictional Magistrate seeking a P.T.
Warrant for the production of the Accused from prison. If the conditions
required under 267 of the Code of Criminal Procedure, arc satisfied, the
Magistrate shall issue a P.T. Warrant for the production of the Accused in
Court. When the Accused is so produced before the Court, in pursuance of
the P.T. Warrant, the Police Officer will be at liberty to make a request for
remanding the Accused, either to Police custody or judicial custody, as
provided in Section 167(1) of the Code of Criminal Procedure. At that time,
the Magistrate shall consider the request of the Police, peruse the case diary
and the representation of the Accused and then, pass an appropriate order,
cither remanding the Accused or declining to remand the Accused.

32. It has been held, in Elumalai v. State of Tamil Nadu, 1983 LW (Crl.)
121 and followed in G. K. Moopanar, M.L.A., v. State of Tamil Nadu, 1990
LW (Crl) 113, that it is a very serious judicial act to be performed by the
Magistrates, while remanding the Accused, as the personal liberty of the
individual 1s deprived off. While considering the request for remand, the
learned Magistrate is required to hold a summary enquiry. The nature of the
enquiry to be held and the scope of such enquiry and under what
circumstances, the order of remand can be passed by the Magistrate, have
been elaborately dealt with by this Court, in State v. K.C. Palanisamy,

Crl.O.P. (MD) No.13615 of 2011 dated 14.10.2011. At that time, the
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Magistrate may remand the Accused, elther to Police custody or judicial
custody. Thus, even without effecting a formal arrest, the Police Officer is
entitled to seck Police custody or judicial custody of the Accused, as
elaborated above.

33. The other mode, which the Police Officer may adopt, is to effect a
formal arrest in prison, as stated in Anupam Kulkarni’s casc and thercafter,
to make a request to the Jurisdictional Magistrate for issuance of P.T.
Warrant for the production of the Accused. When the Accused is so
produced before the Magistrate, the Police Officer will be entitled to make a
request for the remand of the Accused, either in judicial custody or in Police
custody.

T s SR IR P ~ e T o ncia ale 0 A o

J“I' }\IUW lUL us move on to tne next conicntion lll Cade uic Abbubcu lb
produced before the Magistrate by keeplng him in 1llegal custody for some
time beyond 24 hours time from the time of arrest, it is the contention of the
fearned Senior Counsel for the Respondents that the Magistraie would be
incompetent to pass a valid remand order. According to the learned Counsel
for the Respondents, the illegal detention by the Police cannot be cured by a
subsequent valid order of remand. The learned Senior Counsel tried to
substantiate his contention based on the judgment of the Hon’ble Supreme
Court, in Manoj v. State of Madhya Pradesh, 1999 SCC (Cri) 478. In that
case, the Accused concerned was arrested by the Police of Kota in Rajasthan
(heremafter referred to as “Rajasthan case”) and he was later remanded to
judicial custody. While he was in judicial custody, he was required to be
arrested in connection with a case in Rampura Police Station, Madhya
Pradesh State (hercinafter referred to as “M.P. case”). The Investigating
Officer in M.P. case, went to Rajasthan and effected a formal arrest, on
7.8.1998. But he was never produced before the Magistrate for remanding
him in connection with the M.P. case. The Accused continued to be in
prison, in pursuance of the remand orders passed time and again, in
connection with Rajasthan case. After the Accused was ordered to be
released in Rajasthan case, he was still detained in prison, in connection with
the M. P. case. Since, there was no valid remand order in connection with the
M.P. case, he challenged his detention as illegal. When this question came
up before the Hon’ble Supreme Court, in paragraph-13 of the judgment, the

Hf\ﬂ’hlp Q1l1’\1"PmP pﬁl1l’f I’IQC I’lPIfq ag f‘n"n‘yc

LAV VAU Duphviais LU LGS i Go JVaY

“When the State of Madhya Pradesh whose Police made the arrest of the
Appellant in connection with the AL P. case on 7.8.1998, admitted that after the
arrest he was not produced before the nearest Magistrate within 24 hours, its
inevitable corollary is that detention made as a sequel to the arrest would become
unlawful beyond the said period of 24 hours.”

35. Relying heavily on the above cited case, the learned Senior Counsel
would submit that any detention beyond 24 hours from the time of formal

arraqt withait the antharieation aof the Canirt amaonntg ta 1lleoal datention In
dllosl, WIUIOUL ule duulUliisdiloll O uic COULL, alllOulit O o gdl Uotelinloll. it

our considered opinion, such a contention cannot be countenanced at all. It 1s
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needless to point out that the judgment of the Hon’ble Supreme Court laying
down a law cannot be interpreted as though we have been called upon to
interpret a statutory provision. The judgment of the Hon ble Supreme Court
laying down the law has to be fully understood in the factual scenario and in
the light of the relevant statutory provisions. The above observations in
Manoj’s case were made in a totally different context. To put it precisely,
since the Accused was never produced before the Magistrate after effecting
formal arrest, the Hon’ble Supreme Court directed him to be released
forthwith, since his continued custody in prison, without the authorization of
the Jurisdictional Magistrate, was illegal.

36. The above Judgment of the Hon’ble Supreme Court came to be taken
note of by the learned Single Judge of this Court, in Crl.O.P. (MD) Nos.1178
of 2009 and 1182 of 2009. In those cases, the respective Accused were
produced before the respective Jurisdictional Magistrates, in pursuance of
P.T.Warrants, after 24 hours after formal arrest and they were remanded to
custody by the respective Magistrates, under Section 167(1) of the Code of
Criminal Procedure. The learned Single Judge held that such remand orders
were illegal. The learned Single Judge, after referring to the Manoj’s case,
has held that since the Accused were produced in pursuance of P.T.
Warrants beyond 24 hours of formal arrest, the said orders of remand were
illegal. With great respect, we state that the said conclusion arrived at by the
learned Slngle Judge in those two Criminal Original Petitions does not
expound the correct position of law.

37. In this connection, we may now refer to the Judgment of the Hon ble
Supreme Court, in Sadhwi Pragyna Singh Thakur v. State of Maharashtra,
Manu/SC/1101/2011. The facts of the said case would be that the Accused
therein was arrested on 10.10.2008 and he was produced before the
Jurisdictional Magistrate, on 24.10.2008. According to the Police, he was
arrested only on 23.10.2008. Thus, according to the Police, he was produced
within 24 hours from the time of arrest, whereas, according to the Accused,
he was detained in illegal custody, and thereafter, produced before the
Magistrate, on 24 102008 On appreciating the materials available, the
Hon’ble Supreme Court, ultimately held that the Accused would have been
arrested only on 23.10.2008, and therefore, his production before the

Maeistrate. on 24.102008. was nerfectly vmﬂ’nn 24 hours as mandated. in

SiduiGue, ACRPSLVAV LS BN pPyraviay Aiaiza: LV LS GO dadaauGloa,  dix

Artlcle 22(2) of the Constitution of India and Section 57 of Cr.P.C. In other

words, according to the Supreme Court, on facts, there was no illegal
datanti Hawoxs

tha Han’hla Ciy Canrt firthe nt 1t
\J.\/L\./lll.l\.}ll llU VV\/\/UI, Lll\z llUJJ Ul\./ UulJl UJJIU \_/Uull, Lul Lll\/l VV \/111, Ull w \/ALUJIJJIU

the question as to whether the Magistrate would be competent to pass a valid
order of remand, prospectively, even assuming that the Accused was earlier

l\UpL lIl uwgal euawuy Uy LllC l’UllbU lUl SOINC LllllU 1[1 rcuagrapu l‘lU L“I' UL

the Judgment, the Hon’ble Supreme Court has held as under:

“Even if it is assumed for the sake of argument that there was any violation by
the Police by not producing the Appellant within 24 hours of arrest, the
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Appellant could seek her liberty only so long as she was in the custody of the
Police and after she is produced before the Magistrate, and remanded to custedy
by the learned Magistrate, the Appellant cannot seek to be set at liberty on the
ground that there had been non-compliance of Article 22(2) or Section 167 of the
Code of Criminal Procedure by the Police.”

C
N
~

Then, in paragraph-25 of the judgment, the Hon’ble Supreme Court referred

to the earlier 111A0mpnf of the Hon’ble Supreme Court, in Q/rnfrnm,nn v, The

i wiiior julaaiiaoas wiy 1aUi Vi l_,x\/x;xv (2 OLTE S 111 APCEfIEE Y A fell

State of Assam, AIR 1971 SC 813, wherein, in Paragraph No.3, the Hon ble
Supreme Court (in Saptawna case), has held as follows:

“It seems to us that even if the Petitioner had been under illegal detention
between January 10 to January 24, 1968 — though we do not decide this point —
the detention became lawful on January 24, 1968 when he was arrested by the
Civil Police and produced before the Magistrate on January 25, 1968. He is now
an under trial prisoner and the fact that he was arrested in only one case does not
make any difference. The Affidavit clearly states that he was also treated to have
been arrested in the other cases pending against him.”

The Hon’ble Supreme Court further went on to refer to its earlier judgment,
in V.L. Rohlua v. Deputy Commissioner, Aijal, District Mizo, 1970 (2) SCC

reistis £7CfIey \oOUITITTLe I3 UINeC Ty FRpgiety Z70dei el VR LU

908, and finally held, in Paragraph Nos.26 & 27 of the Judgment, as under.

“26. The decisions relied upon by the learned Counsel for the Appellant do not
support the plea that in every case where there is violation of Article 22 of the
Constitution, an Accused has to be set at liberty and released on bail. Whereas,
an Accused may be entitled to be set at liberty if it is shown that the Accused at
that point of time is in illegal detention by the Police, such a right is not available
after the Magistrate remands the Accused to custody. Right under Article 22 is
available only against illegal detention by Police. It is not available against
custody 1n jail of a person pursuant (o a judicial order. Article 22 does not
operate against the judicial order.

27. The decision in Manoj v. State of M.P., 1999 (3) SCC 715, relied upon by the
learned Counsel for the Appellant was a case where the Accused was not
produced before the Magistrate in the second case and, therefore, was directed to
be released. It was not a case where the person was produced before the learned
Magistrate and remanded to custody and then directed to be released because
there was infraction by the Police.”

Thus. anv doubt in 1 Aprstandlno Manoi’s case has been now obviated by
E

Gy Lvuul BLU LW § sely O LA, 148 DECY 1UYY ¥ Y

the Hon’ble Suprem Court by elaborately dlstlngulshmg the principles

enunciated in the Manoj’s case. But the learned Senior Counsel would refer

ta Paraocranh Na 20 Af f]'\n 1midomoent whoarain thae Hanhla Ciin Canrt
LU x cua5 al.lll lVU L7 UL Ul Juuélll\;llt, \/Vll\./l\;lll Lll\/ llUll uiv uul)lblll\/ \_/UULL

has observed as follows:

“29. At the time when the Appellant moved for bail she was in judicial custody
pursuant to orders of remand passed by the learned CIM/Special Judge. The
Appellant did not challenge the orders of remand dated October 24, 2008,
November 3, 2008, November 17, 2008 and subsequent orders. In the absence of
challenge to these orders of remand passed by the competent Court, the
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Appellant cannot be set at liberty on the alleged plea that there was violation of
Article 22 by the Police.”

38. Relying on the above observations, the learned Senior Counsel would

laian it 4l Thanaron tha senzan e A B T | tlan Antaniant Azt At xrao

bLlUllllL Lllal OCCausc uic remana oracty passou Uy LllU Lullpotiolit \_/ULlll. wdadd
not challenged, the Hon ble Supreme Court did not set at liberty the Accused
on the alleged plea that there was violation of Article 22 by the Police. In our
considered opinion, m Paragraph No.29 of the Judgmeni, as referred to
above, the Hon’ble Supreme Court has not laid down any law. It is only a
passing observation. Even in Paragraph No.29 of the Judgment, it is not the
view of the Hon’bile Supreme Court that the Magistrate cannot pass any
order of remand, prospectively, though the Accused had been kept in illegal
detention for some time, by the Police. Thus, as laid down by the Hon ble
Supreme Court, in Sadhwi Pragyna Singh Thakur v. State of Maharashtra
(cited supra), even if the Accused had been under the illegal detention of the
Police for sometime, when he 1s produced before the Magistrate, for remand,
it will be lawful for the Magistrate to pass an order of remand, c¢ither to
Police custody or to judicial custody, provided if he considers that such
further detention is necessary.

39. In this respect, the learned Public Prosecutor relies on a Judgment of
a Division Bench of this Court, in T. Mohan v. State, 1993 MLJ (Crl) 628.
That was a case where a Magistrate, having no jurisdiction, passed an order
of remand illegally, for the period between 25.1.1993 & 25.02.1993.
Thereafter, he was remanded to custody, from 14.2.1993 by the learned
Judicial Magistrate, having the necessary jurisdiction to do so. A Hapeas
Corpus Petition was filed challenging the said remand order on the ground
that since the detention of the Accused, between 25.1.1993 & 25.2.1993, was
illegal, the subsequent remand order passed, on 14.2.1993, was not legal.
But, the Division Bench, after referring to various Judgments, including the
Judgment of the Hon’ble Supreme Court, in A. K. Gopalan v. Government of
India, 1966 (2) SCR 427, negatived the said contention. In A.K. Gopalan’s
case, the Hon ble Supreme Court has held as follows:

“It is well settied that in dealing with the petition for Habeas Corpus, the Court is

to see whether the detention on the date on which the Application is made to the

Court is legal, if nothing more has intervened between the date of the

Arnlicatian and the date oaf hearngo
nlJlJll\.aal,lUll dlivd Liv Jualve ul 11\.4(111115

After referring to the above law laid down in A.K. Gopalan’s case, the
Division Bench has held that, though admittedly, the detention of the
Accused, in pursuance of the illegal remand order, between 25.1.1993 and
25.2.1993 was illegal, that will not, in any manner, render the order of
remand made on 14.2.1993, as illegal or non est in the eye of law. In effect,
the Division Bench took a similar view, which we are now inclined to take

that, though the Accused was kept in illegal detention for sometime, that will
not divest the power of the Maoistrate to pass a ]Pcm] rpmnnd r\rdpr

20 LAVOSY AT pPOWEL DL I AVIGEISUIGW j ad EA VI RB /3R VN O] QN Lvil

prospectively.
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40. The learned Senior Counsel would place reliance on the Judgment of
the Hon ble Supreme Court, in In the Matter of Madhu Limaye and others,
1969 (1) SCC 292. The learned Senior Counsel, more precisely, relied on the
observations made by the Hon’ble Supreme Court, in Paragraph No.12,
which is as follows:

“12. Once 1t is shown that the arrests made by the Police Officers were illegal, 1t
was necessary for the State to establish that at the stage of remand the Magistrate
directed detention in jail custody after applying his mind to all relevant matters.
This the State has failed to do. The remand orders are patently routine and appear

l,U thU bUCll uladc 1ucbha1ubau)/ A}} l,hal, }V{l Chaéla hab Dald is l,hd.l, lf l,hc
arrested persons wanted to challenge their legality the High Court should have
been moved under appropriate provisions of the Criminal Procedure Code. But it
must be remembered that Madhu Limaye and others have, by moving this Court
under Article 32 of the Constitution, complained of detentlon or conflnement in
jail without compliance with the constitutional and legal provisions. If their
detention in custody could not continue after their arrest because of the violation
of Article 22(1) of the Constitution they were entitled to be released forthwith.
The orders of remand are not such as would cure the Constitutional infirmities.
This disposes of the third contention of Madhu Limaye.”

41. After taking us through the above Judgment, the learned Senior
Counsel would submit that, by passing an order of remand, the illegal
detention, offending Articie 22(2) of the Constitution of India, cannot be
cured. A perusal of the said Judgment would go to show that in the event the
arrest itself is illegal, undoubtedly, the Accused, thereafter, cannot be
remanded to the custody by the Magistrate, because such illegal arrest
cannot be cured by any valid remand order. In the instant case, it is not at all
the case of the Respondents that the formal arrests effected on the
Respondents are illegal. Therefore, the said Judgment does not come to the
rescuc of the Respondents, in any manner. Thus, we hold that, though the
past illegal detention cannot be cured, it will be lawful for a Magistrate to
pass a valid remand order, prospectively.

42. From the above discussions, the following conclusions emerge:

e (1) When an Accused is involved in more than one case and has been
remanded to judicial custody in connection with one case, there is no

lecal annn]qinn Fnr the Invegticatino ﬁf‘fvnpr in the f\f]’\PI‘ case to

v VlinpuasaVin avs Wil dnVUSUgQuiay Waaalvr aa wiv Puabr Vashy WY

effect a formal arrest of the Accused. He has got discretion cither to
arrest or not to arrest the Accused in the latter case. The Police

NFfFrar chall nat arragt tha A cpicad ocha al fachian Ha pan
WITICCT siian 1ot arrest uie ACCuUsea in a mednanica:r iasnion. i <an

resort to arrest only if there are grounds and need to arrest.

e (2) If the Investigating Officer in the latter case decides to arrest the
Accused, he can go over to the prison where the Accused is already
in judicial remand in connection with some other case and effect a
formal arrest as held in Anupam Kulkarni case. When such a formal

arrest is effected in prison, the Accused does not come into the



SCC Online Web Edition, Copyright © 2020

Page 27

Tuesday, August 25, 2020

Printed For: Tamil Nadu State Judicial Academy Headquarters Chennai
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Madras Weekly Notes

[N

<

physical custody of the Police at all, instead, he continues to be in
judicial custody in connection with the other case. Therefore, there is
no legal compulsion for the production of the Accused before the
Magistrate within 24 hours from the said formal arrest.

(3) For the production of the Accused before the Court after such
formal arrest, the Police Officer shall make an Application before the
Jurisdictional Magistrate for issuance of P.T. Warrant without delay.
If the conditions required in Section 267 of the Code of Criminal
Procedure are satisfied, the Magistrate shall issue P.T. Warrant for
the production of the Accused on or before a specified date before the
Magistrate. When the Accused is so transmitted from prison and
produced before the Jurisdictional Magistrate in pursuance of the P.T.
Warrant, it will be lawful for the Police Officer to make a request to
the learned Magistrate for authorising the detention of the Accused
either in Police custody or in judicial custody.

(4) After considering the said request, the representation of the
Accused and after perusing the case diary and other relevant
materials, the Iearned Magistrate shall pass appropriate orders under
Section 167(1) of the Code of Criminal Procedure.

(Y TFf tha Palice Mfficar docidac nat tn affect farmal are

(5) If the Police Officer decides not to effect formal arres
lawful for him to straightaway make an Application to the
Jurisdictional Magistrate for 1issuance of P.T. Warrant for
Llallblllll,Llllg LllU ACCuSl’;‘:u LlUlll pllbUll UULUIU 111111 101 LllU pu1pu>c Uf
remand. On such request, if the Magistrate finds that the
requirements of Section 267 of the Code of Criminal Procedure are
satisfied, he shall issue P.T. Warrant for the production of the
Accused on or before a specified date.

+ 11t will ha
L’ AL ¥Y 111l UN

(6\ When the Accused 1s so transmitted and pnroduced before the

112 e ACLUsSCQ LGNS 2 prouy (o3 4 (P8 Lw

Maglstrate m pursuance of the P.T. Warrant from prison, the Police
Officer will be entitled to make a request to the Magistrate for

antharicino the datantinn afthe Acciicad aithar 1n Palica cnictady ar in
AUULIVIIDIILE Ul € GoWICNUon o1 U ACCUSCH 1Nl 111 rOiice vuDwUuy VUl o1l

judicial custody. On such request, after following the procedure
indicated above, the Magistrate shall pass appropriate orders cither
remanding the Accused either to judicial custody or Police custody
under Section 167(1) of the Code of Criminal Procedure or

dismissing the request after recording the reasons.

(7) Before the Accused is transmitted and produced before the Court

in pursuance of a P.T. Warrant in connection with a latter case, if he
has been ordered to be released in connection with the former case,

the Jail Authority shall set him at liberty and return the P.T. Warrant
the Maglstrate makmg necessary endorsement and if only the
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former case, he can be transmitted in pursuance of P.T. Warrant in
connection with the latter case.

43. With the above legal principles, let us now consider the facts of the
present case.

44. To recapitulate the facts, formal arrests of the Respondents were

effected on 3.10.2011 and the reaguest for issuance of PT warrant was made

viivuiva Uz LAV 1 QU Wb avhuiudt AV assuGaly Vi L yvaai il WS aaaue,

on 4.10.2011, before the learned Judicial Magistrate No.V, Thiruchirappalli.
The learned Judicial Magistrate issued PT warrants to the Jail Authorities,

Airants tha oadnot of tha Apnpuigad hafarae ha an 710727011 M
airccumng e proaucudn oi e ACCUSCaG 0CIore ner, on /.1V.ZVii. Un

7.10.2011, the learned Judicial Magistrate No.V, was on leave and learned
Judicial Magistrate No.IV, was in charge of the Judicial Magistrate No.V,

PR
COuIt.

45. In the earlier paragraph, we have extracted the order, dated 7.10.2011,
passed by the learned Judicial Magistrate. In the said order, the I arned

Judicial Maglstrate has concluded as follows:

“Considering the circumstance of the Court holiday on 5.10.11 & 6.10.11 as well
as Casual Leave of regular Magistrate on 7.10.11 this Court not inclined to
remand the Accused on Judicial custody in view of available records. Produce
the Accused before concerned Magistrate on 10.10.11 for further suitable Order
m this regard. Hence Accused to be produced before regular Magistrate on
10.10.2011.”

46. From the order of the learned Magistrate, we fail to understand as to

how it is relevant that 5.10.2011 & 6.10.2011 were holidays. We also fail to

understand as to how the Magistrate could decline to exercise her
Jnrlcdn*hnn under Section 167 of the Code of Criminal prnoednrp on the

ground that the regular Magistrate probably meaning thereby the learned
Judicial Magistrate No.V was on leave, on 7.10.2011. It was because the

learned Maoigtrate Na V wag an leave the laarned Taidicial Maoigtrate
Aw il 1wl Lvluslou Ulvw LYV, Y Yyao Vil 1vd Vi, Wi Awillivi JUMLIVLIAL LVL“&LDL‘ Ut

No.IV, was put in charge of the Court of the learned Judicial Magistrate
No.V. Therefore, it was not correct on her part to express that she was not
inclined to 161uaud the Accused to Judlblal buatuu_y ua'v‘ing said SO, the
learned Judicial Magistrate further proceeded to direct the production of the
Accused, on 10.10.2011, for “suitable order™ in this regard We further fail
io unueruanu as to Wl’ldL U’IG 1eamea JLl(ll(.,ldl lVldglbLI'dLC l’ldb meant Dy bdyll’lg

“suitable order”. Though the learned in charge Judicial Magistrate has not
stated in clear terms that from 7.10.2011 till 10.10.2011, she had passed an
order of temporary remand, a complete reading of the order passed by the
learned Magistrate only leads to the inference that she had passed an order of
remand. Though the act of the Magistrate cannot be appreciated, for that
matter, we cannot hold that the detention of the Accused, between 7.10.2011
and 10.10.2011, was illegal. We hold that the order of the learned Judicial
Magistrate, dated 7.10.2011 is an authorization to detain the Accused in

prison, temporarily, till 10.10.2011.
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47. Now, turning to the order passed by the learned Judicial Magistrate
No.V,on 10.10.2011, admittedly, in pursuance of the carlier direction issued
on 7.10.2011, the Accused were detained in prison, and thereafter, produced
before the learned Judicial Magistrate No.V, on 10.10.2011. But, the learned
Judicial Magistrate No.V, relying on the view expressed by a learned Single
Judge of this Court, dated 24.3.2009, made in Crl.O.P. (MD) No.1182 of
2009, [which we have overruled], has declined to remand the Accused
holding that the Accused was not produced before her for remand, within 24
hours from the time of formal arrest. Since, we have held that, by effecting
formal arrest, the Accused did not come into the custody of the Police, there
1s no legal mandate that they should be produced within 24 hours before the

learned Judicial Magistrate, from the time of formal arrest. Thus, we hold
that the arder nacced I‘nr the learned Tudicial Maoiatrate Na Vo o1¢ not

uiGr  uiv Uiuvi pasosvua LIV IVQlIVU JUulIvidrl Yiasisu Al 1N UL Y 1> iU

sustainable and the same is liable to be set aside. The learned Judicial
Magistrate ought to have considered whether it is necessary to remand the
A nnsaon A aind t~ hhnsrn smacan A ninimnze i ata v davn i das Qandinan 14771\ A1 41an
liUdsiu dlil W ldve passuvu dapplupliate UIUUID Ulivuel oouvuull 171 ) Ul Uuiv

Code of Criminal Procedure.

48. While iterfering with the said order, we would like to remind the
learned Judicial Magistrates of their constitutional obligation, while
exercising their right to remand an individual, since it involves the
curtailment of right to life, as guaranteed in Article 21 of the Constitution of

India. In this regard, we may also refer to the law laid down by the Hon'ble

Supreme Court, in A.R. Antulay v R.S. Nayak, 1988 (2) SCC 602 : Al
1088 SC 1531 - 1988 2 IT 325 - 1988 SCC (r‘r]\ Q7’) wherein 1t has been

stated as follows:

..... It has been said long ago that “actus curias neminem gravabit” an act of the
Court shall prejudice no man. This maxim 1s founded upon justice and good
sense and affords a safe and certain guide for the administration of the law™.

T ~rd Flairing 1 AT aveceza A rze ndare v Th » ~rzeszedar oy +
LUlUd Cdalllld 111 AtCALUIIUuCs I\ngCI Ve L00C COUIMMpIULr 17 caLurnpi

1869-71 LR (3) PC 455 at 475 observed thus:

“Now, their Lordships are of opinion, that one of the first and highest duties of
all Courts is to take care that the act of the Court does no injury to any one of the
Suitors, and when the expression ‘the act of the Court’ is used, it does not mean
merely the Primary Court, or of any intermediate Court of Appeal, but the act of
the Court as a whole, from the lowest Court which entertains jurisdiction over
the matter up to the highest Court which finally disposes of the case. It is the
duty of the aggregate of those tribunals, if I may use the expression, to take care
that no act of the Court in the course of the whole of the proceedings does an
mjury to the suitors in the Court.”

49, In the case on hand, after PFFPPHI’IO arrest, the Police Officer prom ﬂ

gave a request, on 4.10.2011 itself for issuance of PT warrant. When h

learned Judicial Magistrate had rightly issued PT warrant, we fail to
nderctand aq to whv che had directed the nradiiction of the Acciicad

ULV SLaIu. as WU Wily Suv Udau BuvLivu uiv prvuuvuiavil Ul uiv Avvusvid, on

7.10.2011, i.e., after two days, instead of directing the production of the
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Accused, at the carliest. As we have already held above, again on 7.10.2011,
the learned Judicial Magistrate has passed another erroncous order. Again, as
directed by the learned Judicial Magistrate, the Accused were produced, on
10.10.2011 and then again, another erroneous order was passed by the
learned Judicial Magistrate. Thus, though the Police acted promptly in this
case, the matter has come to this level for decision because of the acts of the
Magistrates. We trust and hope that in future such things, causing prejudice
to any one on the act of the Court, does not happen. We are informed that the
order of the learned Single Judge of this Court dated 24.3.2009, made in
Crl.O.P. (MD) No.1178 of 2009, has been circulated by the Registry to all
the learned Judicial Magistrates through out the State for being followed,

scrupulously. Since, we have overruled the view taken in the said Judgment,
we direct the Reoictrv ta nlace thie arder hafare the Hanhle The (Chief

we direct the Registry to place this order before the Hon’ble The Chief
Justice for considering the need to withdraw the said circular, in ROC.
No.665A/09/F/MB, dated 9.4.2009.

50. Before parting with this Judgment, we like to record our appreciation
for the excellent assistance rendered by Mr. [. Subramaniam, the learned
State Public Prosecutor, Mr. R. Shunmuga Sundaram, the learned Senior
Counsel and Mr. N.R. Elango, the learned Senior Counsel.

51. In the result.-

e the impugned order dated 10.10.2011 passed by the learned
Judicial Magistrate No.V, Trichy, is set aside and Criminal

Mz 1 Dozt s AAATVY NT - 1272Q72 CONTT S 211 o 1
Ul1gidl COUUOIL {1VILZ ) IND. 100D0O U1 LUl 1 15 dllUOWCOU.

e The matter is remitted back to the said Magistrate for passing
appropriate orders, under Section 167(1) of the Code of Criminal

Procedure, after affording opportunity to the prosecution as well
as to the Accused.

e The Respondents are directed to surrender before the learned
Judicial Magistrate, on 9.11.2011, at 10.30 a.m. and if they fail to
appear, the learned Magistrate shall secure their custody by
issuing non-bailable warrants.

o We further direct that the Magistrate shall not adjourn the
proceeding, at any cost and shall pass appropriate orders on the
same day of the surrender/production of the Accused.




