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Crl. A. No. 874/16 and Crl.A. No. 76/17

Raja v. State

2017 SCC OnLine Mad 1514 : (2017) 1 LW (Cri) 653

In the High Court of Madras
(BEFORE S. NAGAMUTHU AND N. SESHASAYEE, JJ.)

Crl. A. No. 874/16
1. Raja (A3)
2. Selvam (A4) ..... Appellants
V.
State rep by the Inspector of Police, C-2, Sunguarchathiram Police
Station, Kancheepuram. (Cr. No. 48 of 2012) ..... Respondent
And
Crl.A. No. 76/17
1. Mari (A2)
2. Palani (A5) ..... Appellants
V.
State rep by The Inspector of Police, C-2, Sunguarchathiram Police
Station, Kancheepuram. (Cr. No. 48 of 2012) ..... Respondent
Criminal Appeal Nos. 874 of 2016 & 76 of 2017
Decided on February 15, 2017
For Appellant: Mr. P. Anbazhagan in Crl.A. No. 874/16
For Appellants: Mr. S.M. Nandhie Devhan in Crl.A. No. 76/17
For Respondent: Mr. P. Govindaraj Additional Public Prosecutor
Prayer: Appeal filed under Section 374 of the Code of Criminal Procedure against

the judgment passed by the learned District and Sessions Judge No. II,
Kancheepuram in S.C. No. 48 of 2012 dated 31.07.2015.
The Judgment of the Court was delivered by

S. NAGAMUTHU, J.:— The appellants in Crl.A. No. 874 of 2016 are accused 3 and 4
and the appellants in Crl.A. No. 76 of 2017 are the accused 2 and 5 in S.C. No. 48 of
2012 on the file of the learned Sessions Judge No. Il, Kancheepuram. The first
accused was one Mr. Kumar. The trial Court framed as many as three charges against
them as detailed below:

Serial Number of charge Charge(s) framed against Charge(s) framed under
Section

1 Al to A5 450 of IPC

2 Al to A5 395 r/w 397 of IPC

3 Al to A5 302 of IPC

2. By judgment dated 31.07.2015, the trial Court convicted all the five accused
under all the three charges and sentenced them to undergo rigorous imprisonment for
ten years and pay a fine of Rs. 1000/- each in default to undergo rigorous
imprisonment for one year for the offence under Section 450 |.P.C.; to undergo
imprisonment for life and pay a fine of Rs. 1000/- each in default to undergo rigorous
imprisonment for one year for offence under Section 397 1.P.C. and to undergo
imprisonment for life and pay a fine of Rs. 1000/- each in default to undergo rigorous
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imprisonment for one year for offence under Section 302 1.P.C. Challenging the said
conviction and sentence, the accused 2 to 5 are before this Court with these two
appeals.

2.1 The case of the prosecution in brief is as follows:

2.2. There is a temple known as “Pooniamman Temple” at Thirumangalam Kandigai
Village in Kancheepuram district. The deceased in this case was one Mr. Subramani.
He used to sleep in front of the temple during night hours everyday. On 02.01.2010
around 11.00 p.m., it is alleged that all these five accused, broke open the main door
of the temple, trespassed into the same, broke open the hundi kept inside the temple
and committed robbery of Rs. 500/- from the said hundi. On hearing the noise, the
deceased, who was sleeping in front of the temple, tried to raise alarm. All the five
accused, with a view to escape from the said place with decamped amount,
surrounded him. The accused 3 to 5 caught him hold and the second accused,
attacked him with a wooden reaper on the back of the head and the first accused
attacked him with a crowbar on his head. The deceased fell down and died
instantaneously. Abandoning the dead body at the same place, all the five accused
fled away from the scene of occurrence. The occurrence was not witnessed by anyone.

2.3. P.W. 6 a resident of Kandigai village, used to visit the temple around 06.15
a.m. everyday for darshan. As usual, on 03.01.2010, he went to the temple. Just in
front of the temple, he found the deceased lying dead with injuries on his head.
Immediately, he rushed to the house of P.W. 3 and informed him about the same.
P.W. 3 in turn informed P.W. 1 who was the husband of the then Village Panchayat
Board President. P.W. 1 rushed to the place of occurrence and found the deceased
lying dead. Inside the temple, he found the hundi broken open and the currency notes
and coins had been stolen. Then, he went to Sunguarchathiram Police Station at 08.00
a.m. on 03.01.2010 and made a complaint. A case was registered on the same in
Crime No. 8 of 2010 under Sections 457, 380 and 302 I.P.C. Ex.P1 is the complaint
and Ex.P20 is the F.l1.R. He forwarded both the documents to the Court and the same
was received by the learned Magistrate at 04.30 p.m. on 03.01.2010.

2.4. The case was taken up for investigation by P.W. 18 the then Inspector of
Police. He went to the place of occurrence and prepared an observation mahazar and a
rough sketch. At his request, P.W. 11, the forensic expert, visited the place of
occurrence and with his assistants, P.W. 18 recovered the bloodstain earth and sample
earth from the place of occurrence. He held inquest on the body of the deceased and
forwarded the same for postmortem.

2.5. P.W. 14 Dr. Yamuna conducted autopsy on the body of the deceased on
03.11.2010 at 02.15 p.m. She found the following injuries:

“External injures: Nasal bleeding present, eyes - partially open. Laceration 3 x< 2
x 1 cm behind right ear. Laceration behind right ear (occipital region) 6 < 4 < 3 cm
exposing skull bone. Teethes 8/8 | 8/8.

Internal injuries: Skull-fracture present occipital and right temporal bone,
exposing brain tissue. Skull opened - clotted blood present all over the skull.
Clotted blood present all over the brain. Right side brain contused. Chest - no
fracture; lungs - pale, heart - pale, 30 ml blood found in the chambers. Liver,
Spleen, Kidneys - pale. 250 gms undigested food found in the stomach. Pale yellow
fluid found in the intestines.”

2.6 Ex.P6 is the postmortem certificate. She gave opinion that the death of the
deceased was due to shock and hemorrhage due to multiple injuries. She further
opined that the injury could have been caused by weapons like crowbar, wooden
reaper and knife.

2.7. P.W. 18 recovered the bloodstained clothes from the body of the deceased.
Since he was transferred, at that stage, the investigation was taken over by his
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successor P.W. 19.

2.8. On 14.09.2010, around 03.00 p.m. at Sokandi village, P.W. 19 arrested the
first accused in the presence of the witnesses. On such arrest, he made a voluntary
confession, in which he disclosed that he had hidden a crowbar at his house. In
pursuance of the same, he took the police and the witness to his house and produced
M.O.9-crowbar. Then, from out of the said disclosure statement on the same day at
04.15 p.m. at Pullur village, he arrested the second accused. On such arrest, the
second accused made a voluntary confession, in which, he disclosed the place where
he had hidden a wooden reaper. In pursuance of the same, he took the police and the
witness to the place of hideout and produced M.0O.10-wooden reaper. In the same
statement, he further stated that he had identified the shop where he had pledged a
gold thali.

2.9. The second accused identified the third accused. On the same day at 05.00
p-m. P.W. 19 arrested the third accused. While in custody, he made a voluntary
confession, in which, he disclosed the place where he had hidden a eye cap made of
silver. In pursuance of the same, he took the police and the witnesses to the place of
hideout and produced M.O.2-silver eye cap.

2.10. The first accused then identified the 4t accused and at 05.30 p.m. P.W. 19
arrested the 4t accused. While in custody, he made a voluntary confession, in which
he disclosed the place where he had hidden a knife. In pursuance of the same he took
the police and the witnesses to the place of hide out and produced M.O.3-knife.

2.11. On being identified by the first accused, P.W. 19 arrested the 5% accused at
05.30 p.m. On such arrest, he made a voluntary confession, in which he disclosed the
place where he had hidden a pooja plate. In pursuance of the same, he took the police
and the witnesses to the place of hide out and produced M.O.4-pooja plate.

2.12. The second accused then took the police and the witnesses to the pawn
broker shop belonging to P.W. 13. From P.W. 13, M.O.1 gold thali was recovered. On
returning to the police station, P.W. 19 forwarded all the accused to the Court and also
forwarded the material objects to Court. At that time, since he was transferred, the
investigation was taken up by his successor P.W. 20.

2.13. P.W. 20 has stated that the material objects which were sent to forensic lab
for chemical examination revealed that there were human bloodstains on the material
objects. On completing the investigation, he laid chargesheet against all the accused.

2.14. Based on the above materials, the trial Court convicted all the five accused
and that is how the accused 2 to 5 are before this Court with these appeals.

3. We have heard the learned counsel appearing for the appellants, the learned
Additional Public Prosecutor appearing for the State and also perused the records
carefully.

4. This is a case based on circumstantial evidence. The foremost circumstance
relied on by the prosecution is that the deceased used to sleep just in front of the
temple and his dead body was found around 06.15 a.m. on 03.01.2010 with head
injuries. The medical evidence has established that the death of the deceased was due
to shock and hemorrhage due to the head injuries and the said injuries could have
been caused by hitting with a weapon like crowbar or wooden reaper. From these
evidences, the prosecution has clearly established that the death of the deceased was
a homicide and that it had taken place some time before 06.15 a.m. on 03.01.2010.

5. Now the question is as to who are the perpetrators of the crime. Since the
assailants were not known, rightly on the complaint of P.W. 1 a case was registered as
against unknown assailants. Though forensic experts were brought to the place of
occurrence, except the bloodstained earth, there was no other scientific clue available
at the place of occurrence. None have seen the assailants either at the place of
occurrence or anywhere near the place of occurrence.
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6. From the place of occurrence, chance fingerprints were lifted by the experts.
According to P.W. 18, the said fingerprints did not tally with the fingerprints of the
accused. Since the temple, where the occurrence had taken place, is a public place,
the chance fingerprints lifted could have been that of some devotees. Had the chance
fingerprints tallied with the fingerprints of the accused, that would have been a very
strong piece of evidence against the accused. Thus the chance fingerprints lifted from
the place of occurrence would not help the case of the prosecution in any manner.

7. P.W. 18, held investigation till September, 2010. During the said period of about
nine months, P.W. 18 was not able to make any breakthrough. After the investigation
was taken over by P.W. 19, in the month of September, 2010 he arrested all these
accused on 14.09.2010. It is stated that from out of the disclosure statement made by
the accused, from the first accused M.0O.9 (crowbar) was recovered, from A2, M.0O.10
(wooden reaper) was recovered, from A3, M.O.2 (Silver eye cap) was recovered, from
A4, M.0.3 (knife) was recovered and from A5, M.0O.4 (Pooja plate) was recovered. Out
of the disclosure statement, a gold thali was recovered from P.W. 13. Curiously, there
was no whisper about the missing of gold thali, silver eye cap and pooja plate. Only
after the arrest of these accused, it was for the first time disclosed that these
properties were stolen properties from the temple. In Ex.P20 F.lI.R. there is no
mention about the missing of these properties. It is not explained to this Court as to
why for about nine months the missing of these properties were not disclosed by
anyone. This would only go to show that these properties were not at all stolen away
from the temple and in order to add strength to the prosecution case, a make belief
story has been coined by the police.

8. So far as the crowbar, the wooden reaper and the knife are concerned, there is
no link between these weapons and the crime. It is not the discovery of every fact that
makes a statement of the accused admissible under Section 27 of the Evidence Act. To
the contrary, it is only the discovery of a relevant fact that makes the statement
admissible under Section 27 of the Evidence Act. Here, in this case, the nexus
between these weapons and the crime has not been established and therefore the
statements of the respective accused would not fall under Section 27 of the Evidence
Act and therefore they are liable to be eschewed from consideration. Apart from the
above, there is no other evidence against these accused. Therefore, the accused are
entitled only for acquittal.

9. Curiously, at the same time, shockingly the trial Court has convicted all these
accused not on any legal ground but on mere surmises. Simply because these accused
belonged to a particular community the trial Court has concluded that they would have
committed the crime as according to the trial Court, the traditional occupation of the
people belonging to that community was theft. With heavy heart, we want to extract
few portions of the judgment of the trial Court. In paragraph 7 of the judgment, the
trial Court has made the opening remarks that before going into the evidences let in
by the prosecution, it would be necessary to look into the socio economic background
of all these five accused. The trial Court has observed in “Tamil language” as follows:
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10. In the later part of the judgment, the trial Court has observed as follows:
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11. In the middle portion of paragraph 10, the trial Court has mentioned as follows:
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12. In yet another portion in paragraph 10 the trail
observation:

& il Har  SrOUlst  aalallSuonsr  H(HSH H S H@LD
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Court has made the following

13. Continuing in paragraph 10, the trial Court has made the following
observations:
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2. Fr.19%F @svemsv.” (Emphasis added)

(Emphasis added)

14. In paragraph 24 of the judgment, the trial Court has extracted the alleged

confession statement of all the accused in full ignoring the bar contained in Section 25

of the Evidence Act and has concluded that the accused 3 to 5 held the deceased and

accused 2 attacked the deceased with a wooden rod and the first accused accused
attacked the deceased with crowbar.

15. The above extractions, which we have made from the judgment of the trial
Court would go a long way to expose the prejudice the learned trial Judge had against
the people belonging to a particular community. It is not understandable as to how a
Court could presume that the people belonging to a particular community will
traditionally indulge in the commission of a particular type of crimes. It is also
shocking to note that the trial judge had the strong conviction that the particular
community people would indulge in a particular type of crimes and the same could be
inherited like a family trade. It is not also understandable as to how the trial Court
could come to the conclusion that the traditional occupation of the people belonging to
that particular community was stealing. Assuming that during the primitive period,
the people belonging to the said community were indulging in thefts, it is ridiculous on
the part of the trial Court to conclude that in the instant case, these accused had
committed murder and robbery because they belong to the said community. It is also
shocking to note that the trial Court had expressed its surprise over the fact that the
people belonging to this community have now come to the main stream of the society
and they have started cutting their hairs, trimming their beards, wearing full hand
shirt and pants.

16. Judiciary cannot afford to decide the cases by tracing the criminal activities of
the forefathers of the accused. No Court of Law can stigmatize a community as a
whole. Proof beyond reasonable doubt of the guilt of an accused should be reached on
the basis of the evidence on record. Any finding of guilt based on no evidence but on
communal considerations is unconstitutional. In the instant case, the trial Court has
traced the socio economic as well as the communal background of the accused and
has come to the conclusion that these accused have committed the crime solely
because they belong to a particular community. This judgment is a classic example as
to how a Court of Law in this Country should not pen down a judgment. In our little
experience, we have not come across this kind of worst judgment. Let this be the last
judgment ever written on communal consideration.

17. As we have already pointed out, though the first accused has not made any
appeal, since he stands in the same footing like the appellants herein and since there
is no evidence whatsoever against him also, but he has been convicted on communal
consideration, we are inclined to acquit the first accused also while acquitting these
appellants. This we do as per the law laid down by the Hon'ble Supreme Court in
Dandu Lakshmi Reddy v. State of A.P. reported in (1999) 7 SCC 69.

18. In the result,

(i) the appeals are allowed and the conviction and sentence imposed on the
appellants/accused 2 to 5 by the learned District and Sessions Judge No. II,
Kancheepuram in S.C. No. 48 of 2013 dated 31.07.2015 is set aside and the
appellants/accused 2 to 5 are acquitted.

(i) Though the first accused Mr. N. Kumar S/o Mr. Natesan has not filed any
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appeal, the conviction and sentence imposed on him by the learned District and

Sessions Judge No. Il, Kancheepuram in S.C. No. 48 of 2013 dated 31.07.2015

is also set aside and the first accused Mr. N. Kumar S/o Mr. Natesan is acquitted.

(iii) The fine amount, if any paid, shall be refunded to them.

(iv) Since the appellants/accused 2 to 5 and the first accused Mr. N. Kumar S/o0 Mr.
Natesan are in jail, they are directed to be set at liberty forthwith, unless their
detention is required in connection with any other case.

Note: The Registry is directed to circulate a copy of the judgment of the trial
Court along with a copy of this judgment to all the Principal Session Judges in the
State of Tamil Nadu as well as in the Union Territory of Puducherry for being
circulated to the other Session Judges so as to impress upon them that in the years
to come, let there be no judgment based on extraneous considerations like
communal background, social background etc.
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