R.0.C.N0.975/2019/RG/F1 P.Dis.No.38 /2019

CIRCULAR

Sub: High Court, Madras - Judgment, passed in a
Civil Miscellaneous Appeal — Necessity of issuing
notice of hearing to the parties over transfer of
cases from one Court to another, reiterated -
Registry directed to issue instructions — Circular
issued - Reg.

Ref: Judgment, dated 13.02.2019 passed in
C.M.A.N0.2460/2015 and M.P.No0.1/2015.
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The Hon'ble Madras High Court, while allowing
C.M.A.N0.2460/2015 and M.P.No.1/2015, vide Judgment dated
13.02.2019, at Paragraph No.15 thereof, has reiterated the
necessity of issuing notice of hearing to parties on transfer of
cases from one Court to another, on account of constitution of
new Courts, bifurcation of jurisdiction, etc., and also directed the
Registry to circulate the Judgment rendered by the Madras High
Court in ELLAPURAM PANCHAYAT UNION VS. SRI BHAVANIAMMAN
DEVASTHANAM, reported in 1994 LW 256 (wherein, the necessity
of issuing notice of hearing to parties when cases are transferred
from one Court to another is emphasized), to all the Civil Courts

and also to issue instructions accordingly.



As directed, all the Civil/Subordinate Courts in the State of
Tamil Nadu and the Union Territory of Puducherry are hereby
directed/instructed to take notice of the dictum laid down in the
aforesaid two cases of the Madras High Court, for due compliance

and adherence.

Receipt of this Circular shall have to be acknowledged at

once.

HIGH COURT, MADRAS A

DATED: & /03/2019 REGISTRAR GENERAL
To

1. All the Principal District Judges / District }
Judges. } with a request
} to communicate

2. The Principal Judge, City Civil Court, :
Chennai. } the Circular
. } to all the Civil
3. The Chief Judge, Puducherry. Y Courts under

4. The District Judge-cum-Chief  Judicial } your jurisdiction.
Magistrate, The Nilgiris at Uthagamandalam }

5. The Chief Judge, Court of Small Causes, ¥

Chennai. h
6. The Director, Tamil Nadu State Judicial Academy, R.A.Puram,
Chennai-28.

7. The Section Officer, “F” Section, Madurai Bench of Madras High
Court, Madurai.

8. The Record Keeper, A.D.Records, High Court, Madras.



P.Dis.No. 38/2019

R.0.C.N0.975/2019/RG/F1 Dated: 21/03/2019

From

C.Kurmarappan, B.Sc.,B.L.,
Registrar General,
High Court, Madras-104.

To

% 5 3K % K K K
Sir,

Sub: High Court, Madras - Judgment passed in a Civil
Miscellaneous Appeal - Registry directed to
communicate the order/case-law in ELLAPURAM
PANCHAYAT UNION VS. SRI BHAVANIAMMAN
DEVASTHANAM [reported in 1994 LW 256] to all
the Civil Courts — Copy communicated - Reg.

Ref: Judgment, dated 13.02.2019, passed in
C.M.A.No0.2460 of 2015 and M.P.No.1/2015.
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As directed, I am to forward herewith copy of the Judgment
cited, along with the Case-Law in ELLAPURAM PANCHAYAT
UNION VS. SRI BHAVANIAMMAN DEVASTHANAM, reported in
1994 LW 256, for information regarding the dictum laid down
therein on the necessity of issuing Notice of hearing to the
parties when cases are transferred from one Court to another,
etc., and for due compliance.

Sd/- C.Kumarappan
REGISTRAR GENERAL

/True Copy/

i. 2 W ala)s
SUB ASSI

TANT REGISTRAR(COFEPOSA)



To

All the Principal District Judges / District 3
Judges. ¥ with a request
} to communicate

The Principal Judge, City Civil Court,
} the enclosed

Chennai.

2 } order to all the
The Chief Judge, Puducherry. Y Civil Courts,
The District Judge-cum-Chief Judicial } under your
Magistrate, The Nilgiris at Uthagamandalam } jurisdiction.
The Chief Judge, Court of Small Causes, }
Chennai. ;

The Director, Tamil Nadu State Judicial Academy, R.A.Puram,
Chennai-28.

The Section Officer, “"F” Section, Madurai Bench of Madras High
Court, Madurai.

The Record Keeper, A.D.Records, High Court, Madras.



IN THE HIGH COURT OF JUDICATURE AY Mﬁ.nﬁ.ﬁ.“
DAYED: 1%.02.2013
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CMA NO., 2460 OF 2015
AND M.P.NO.1 OF 2015

Dayanandhini ... Appell

K.Mala ... Respondent/Plaintiff

PEAYER: Civil Miscellaneous Appeal filed under Order XLIII Rule
1. {d) of rivil Procedure Code sgainst the order dated 12.10. 2015
passed in I.A.No.11% of 2013 in 0.8.N0.9904 of 2010 on the file
of the XVII Additional Judge, City Civil Court, Chennai.

For Appellant : Mr.Muralikumaran
for M/s.MCGAN Law Firm

For Regpondent o Mr.V.Athikesaran
JUDGHBENTT

Aggrieved over the order dated 12.10.2015 passed in
I.A.No. 115 of 2013 in 0.8.Nc.9204 of 2010 by the learned XVII
Additional Judge, City Civil Court, Chennai, the appellant is
before this Court.

2. 'Whe appellant is the second defendant in the suit filed
by the respondent for partition in C.3.No.1145 of 2008. N
Originally, the suit was instituted on the Oraginal Side of this
Court. Due to amendment of the rules, the pecuniary jurisdiction
was conferred on the City Civil Court end accordingly,
C.8.N0.1145 of 2008 was transferred to the City Civil Court,
Chennai. Since the appellant / second defendant did not appear
before the City Civil Court, she was set exparte on 28.02.2011.
Thereafter, the guit was dismissed on 23.06.2011 for non-
appearance of the respondent / plaintiff. Thereafter, the
respondent / plaiptiff hes filed an application to restore the
suit, after getting an order to dispense with the service of
notice to the appellant / second defendant. The suit was
restored and exparte decree came to be passed on 17.08.201Z.
When the appellant/second defendant came to know of the exparte
decree, she filed a petition to set aside the exparte decree

‘from the date of her knowledge in I.A.No.11l5% of 2013. The said

applicetion was dismissed by the Trial Court on 12.10,2015 on
the ground that sufficient cause was not shown for not filing
the application from the date of decree and that no notice is
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required to the parties by the transferse Court, after the sulit
is transferred from one Court to some other Court. Challenging
the same, the appellant is before this Court.

3. From the perussl of the materiels, it is seen that the
transfer of the Civil Buit wviz., C.B5.No0.1145% of 2008 from the
file of this Court to the ity Civil Court, Chennai, was not
made known to the parties. WNeither the appsllant [/ second
defendant nor the respondent / plaintiff were aware of such
transfer. At the first instance, the appellant / second
defendant was set exparte and thereafter, the suit was dismissed

for default for non appearance of the respondent / pleintiff on
23.06,2011.

4. The sum and subetance of the above fact iz that both the
parties were not having any knowledge about the transfer of the
Civil Suit from this Court to the ity Civil Court, Chennai,
details of renumbering and the hearing of the Civil Suit before
the City Civil Court, Chennai. Thereafter, at the first
instance, the appellant / second defendant was gzet exparte and
later, the Buit was dismissed for defasult. Unfortunately, notice
to the appellant / second defendant was also dispensed with, as
she was set exparte, At this juncture, it hag to be decided as
to whether notice to the partiem by the transferee Court is
necesgary on transfer of Buite from one Court to some other
Court, peculiarly., when the transfer is happened because of the
change in pecuniary jurisdiction.

%. This Court, 4in & similar circumstssce, in ELLAPURAM
PANCHAYAT NION %3, BRI -BHEVA_N'.ET W&.Ig DEVASTHANAM [1994 IW 256]
has held as undaer:

. It would be a very salutary practice
1f even Lo cas appeals transferred from
one Bub Court tm another owning to exlgenclies
ef worklosd, a notice to that effect should be
given to the parties informing them that the
eppeal which was pending before one Court has
gince been transferred to ancther Court. No
provision to this effect either wunder the
C.P.C., or under the Civil Rules of Practice
and Circular Orders hag been brought to the
notice of the Court by the counsel on either
gide. Since a party to a litigatin before any
Court should know where it is pending and when
it is likely to be taken up, it is essential
that parties must be informed by the transferee
Court in order to enable them to appesr bhefore
the transferee  court and - contast the
proaaedlng& 20 transferred by anqaqtnq othar
counsel and taking necessery steps  in  that
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regard. In the absence of any provision to that
effect either under the (C.P.C., or under the
Civil Rules of Practice and Circular Orders,
every effect should be made by Courts to put
the litigants on notice of the transfer of
pending litigation, ke it the trial Court or
the appellaste Court ag the ¢ase may be. It is

very nscesgary and desirable -~ nay, even
" imperative till such time e provisic in this -
ﬂﬂ. regard dis made either under the GuePulllvy ~ DE m'

under the Civil Rules of Practice and Circular
Orders that there should be an inflexible
acdherence to this requirement regarding
notices; as otherwise, Courtg cannot adjudicate
upoen the rival claims of the litigants before
1t after giving an effective and adequate
hearing to both sides, which is the bedrock of
our system of administration of justice.™
, 6. On a perusal of the above judgment, it iz seen that the
M' learned Judge has clearly explained the requirement of service n!
j of notice, even though there is no provision under the Civil
Procedure Code or Civil Rules of Practice to igsue such a notice.

7. The case on hand is a classic exasmple that neither the
applicant/second defendant nor the respondent / plaintiff wers
avare of the transfer of the suit and the conseguential
renumbering of the suit on transfer and also, to which Court it
¢ wag allotted. Over and above thies, the hearing date was also not

informed by the transferee Court. In many Cases, even the
4 counsel on record were not aware of the development of their i 8
H! case on transfer and renumbering of the suits. Unless they H
! follow it scrupulously, they may not be aware of the date of
hearing. When such ig the situation even for the counsel on
record, the situation of the litigants would be very pitiable.

8. Az held by this Court in ELLAPURAM PANCHAYAT UNION's
case (cited supra) even though there is no stetutory provision,
it is advisable to issue notice to the litigants on transfer of
the suit from ons Court to other Court, either on account of
pecuniary jurisdication or territerial jurisdiction or even due
to work load and thereafter to take up the case for further
g‘ proceedings. H

9. Secondly, the point raised by the appellant/second
defendant is that she had clearly explained the reasons as to
why she was not aware of the date of hearing on such transfer.
8he filed the application within thirty days from the date of
her knowledge. It is qguite obwvious that in the abgence of any
‘notice or information by the counsel, particularly to both
sides, they may not be aware of the date of hearing. In such a .
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situation, they could file the application only from the date of
‘knowledge of the decree. It is not new to this Court to
entertain applicetiong from the date of knowledge of the decree.

10, In a judgment of this Court in INTHRNATIONAL COPTON
TRADERE V5. P.NARAYANASWAMI [AIR 1979 MADRAS 361 it is held that
when sumcong or notices are not duly served, it is open to the
parties to file an application from the date of knowledge of the
decree. .
“Under Art.123 that starting points of &L
lJimitation are two. One is the date of the '
decree and the other is the date of the
knowledgs of the decree. With reference to the
second, the condition to be satisfied is that no
- summong or notice should have been duly zerved.
Thus, & person applying for sgetiting aside an
exparte decree can claim thet the period of
limitation should commence from his knowledge of
the decree only in a case where the summonsg or
hotice was not duly served. In other cases, ;
limitation commences frowm the date of the decree §
itself.”

11. The Hon'ble Bupreme Court in N.PALAKRISHNAN VS,
M. KRISHNAMURTHY [19928 (7} 8CC 1231 has categorically held -as
follows: : .
"The primary function of a Court is to
adjudicate the dispute between the parties and |
to advance substantial justice. The time - limit
fired for approaching the Court in different
gituations is not because on the eupiry of such
time a bad cause would transform into & good
cauge. Rules of limitation are not meant  to w
festroy the rights of parties. They are meant to
gee that parties do not resort to diletory
tactices, but sesk their remedy prowmptly. The
object of providing & legel remedy is to repeir
the damage caused by reason of legal inijury. The
law of limitation fixes & lifespan for such
izgal remedy for the redress of the legal inijury
g0 suffered. The law of limitation is thus
founded on public policy. It iz enshrined in the
panim interest reipublicee up it finie litium
{it is for the general welfare that a period be H
put to litigation}. Rules of limitation srs not
meant to destroy the rights of the parties. They
are menat Lo gee that partiss do not reszort to
dilastory tactics but seek their remedy prowptly.
The jdea is that every legal remedy must ba kept
alive for a legislatively fixed period of time."™
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' 12. The Hon'ble Bupreme Court has time and again has
reiteratod that the cowplete justice shall be done on merits
rather than diswisesing the csszes on technicalities. The approach
of the Trial Judge is one on technicelities. Such type of
orders/judgments shall not be encouraged. When the parties were
not put on notice, they are entitled to file application from
the date of knowledge of such orders. Therefore, I have no
hesitation to set aside the order passed by the Trial Court and
restore the suit on file.

13. In the result, the Civil Miscellaneous Appeal is sllowed
and the order dated 12.10.2015 passed in X.A.¥0.115 of 2013 in
0.5.N0. 9904 of 2010 by the learned X¥II Additional Judge, City
Civil Court, Chennai is set aside. No costs. Congequent ly,

connected miscellaneous petition iz closed,

14. At this juncture, it is represented by the learned
counsel appearing for both sides that they have arrived at a
compromige. Therefore, let the matter be posted on 26.02.201%
for refording the comprowize mewmo, before the XVII Additional
Judge, City Civil Court, Chennai. i :

15. Registry is directed to circulate the judgment of thig
Court in BELLARPURAM PANCHAYAT UNION ¥S. BRI BHAVANI AMMAL
DEVASTHANAM [19%4 IW 256] to a8ll the ©ivil Courts with

instruction to issue notice to the parties on transfer of the

suit, on account of constitution of new Courte bifurcation of

jurisdiction, tranefer of cases due to change in pecuniary
jurisdication or territorial jurisdiction or even transfer due
to work load, wherever it is necassary.

sd/ -
Asgistant Registrar

/{True Copy// \QqﬁyjzjgfszQXsz“\

Shb AssisFant Registrar

%VIT Additional Judge
ity Civil Court
Chenna) .

Z.The Registrar Genearal,
High Court, Madras.

3.The Registray faudieial}f
High Court, Madras.
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*
4.The Section Officer,

~ 'B' Section, High Court, Madras.

, B;The Section Officer, :

o 'G' Bection, High Court, Madres.
6.The Section Officer,

- "F'Section, High Court, Madras.

! m . 7.The Section officer,

L ] Legal Cell, High Court, Madras.

® +lec to M/s.McGan Law Firm, Advocate, S.R.No.12510

> : CHMA NO.2460 OF 2015
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. 256  Ellapuram Panchayat Union v. Shri Bhavaniaminan Devasthanam (Ratnam, J.) 94 LW,

defendant are aitending to agricultural opera-
tionsis, therefore a mis-statement of the fact.
He has not admitted that the other son is
~carrying on cnltivation by the contribution of
his own manual labour. Therefore, the find-
ing of the learned Subordinate Judge that the
defendant is an agriculturist within the
meaning of the Act cannot be sustained.

9. Even assuming that the defendant is an
agriculturist entitled to the benefits of the Act,
he cannot claim the benefits of the Act,
because he has not applied to the Authorised
Officer within a period of two months from the
date on which the dispute arose for the settle-
ment of the dispute uader 8.4 as contemplated
in R.3 of the Tamil Nadu Occupants of Kudi-
yiruppu (Coaferment of Ownership) Rules,
1972, framed in exercise of the powers con-
ferred by S.27 of the Act. If he had made such
an application, the plaintiff would be entitled
to the amount determined by the Authorised
Officer as compensation payabletohim, The
defendant cannot apply after the lapse of a
period of two months from the date on which
the dispute arose, unless the delay is condoned
by the Authorised Offiicer. The defendant
has not yet applied to the Authorised Officer
for the settlement of the dispute under S. 4 of
the Act. He cannot have the best of both
the worlds, viz., claim the benefits of the Act
and also refuse to pay the compensation by
merely not applying under R.3 to the
Authorised Officer for the ssttlement of the
dispute under S. 4. In view of the discussion
above, I find that the defendant is not an
agriculturist, that even if he is an agri-
culturist, he is not entitled to the benefits of
the Act, and that even if he is entitled o the
benefits of the Act, he cannot claim the bene-
fits now, because he has not applied to the
Authorised Officer within two months from
the date on which the dispute arose, viz ,
22nd July, 1974 when a notice was issued by
the plaintiff to him determining his tenancy

and calling upon him to vacate.

10. In the result the second appeal is
allowed, the judgment and decree of the
learned Subordinate Judge in A.S. No. 109 of
#1975 are set aside and the judgment and
decree of the learned District Munsif, Sirkali
In O.5. No. 741 of 1974 are restored with
costs throughout, i

&

Ellapuram Panchayat Union,
Periapalayam represented by
its Commissioner

V.
Sri Bhavaniamman Devasthanam, repre-
sented by its Managing Trustee, P, S.
Sethurathinammal :

Ratnam, J.

24th Pebruary, 1981/C,R.P, 19 of 1981/Petition under
S.1!15 of Act Vof 1908 praying the High Court to
revise the Order of the Court of the Subordinate Judge.
Chingalpattu dated 3rd September, 1980 and made
inI. A. No.140 of 1980 in A, S. No,188 of 1977.

Practice, C.P.C., Or.41, Rr. 14 to 21, Civil
Rules of Practice and Circalar Orders, and S.24
—Transfer of an appeal from one Court to
another—Issue of notice to the parties by the
transferee Court, held, is an imperative and
desirable requirement in practice until provision
is made therefor uuder the C.P.C., and Civil
Rules of Practice —Held, on the facts, that the
respondent in the appeal did have sufficient
knowledge of the psndency of the appeal in the
transferee Court and had failed to explain his
absence, and therefore. his explanation that he
was prevented by sufficient cause to appear in
the appeal was not acceptable,

It would be a very salutary practice in
cases of appeals transferred from one Sub-
Court to another owing to exigencies of work-
load, that a netice to that effect should be
given to the parties informing them that the
appeal which was pending before one Court
has since been transferred to another Court.
Since a party to a litigation before any Court
should know where it is pending and when it
is likely to be taken up, it is essential that
parties must be informed by the transferee
Court in order to enable them to appear be-
fore the transferee Court and contest the pro-
ceedings so transferred by engaging other
counsel and taking necessary steps in that
regard. 1In the absence of any provision te
that effect elther under the C.P.C., or under
Civil Rules of Practice and Circular Orders,
every effort should be made by Courts to put
the litigants on notice of the transfer of pend-
ing litigation, be it the trial Court or the

appellate Court as the case may be. It is
very necessary and desirable—may, even
imperative till such time as provision in this
regard i3 made either under the C. P. C., or
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Under the Civil Rules of Practice and Cir-
Cular Orders that there should be an inflexible
adherence to this requirement regarding no-
tice; as otherwise, courts cannot adjudicate
upon the rival claims of the litigants before
it after giving an effective and adequate
hearing to both sides, which is the bedrock of
our system of administration of justice.

[Para 9]

Held, further :in the instant case the peti-
tioner undoubtedly had knowledge of the
transfer of the appeal and even thereafter,
the petitioner did not take any serious steps
to defend the appeal. Under these circum-
stances, the explanation attempted by the
petitioner that it was expecting & notice from
tho transferee Court and that since it did not
receive any such notice, it was unaware of
the pendency of the appeal before that Court
cannot be accepted. No doubt, the disposal
of the appeal, In the absence of the petitioner
herein, would nevertheless bz an ex parre dis-
posal under Or.41, R.17(2), C.P.C. But e¢ven
§0, the petitioner has nof satisfied the court
that notice was not duly served or that it was
prevented by suflicieat cause from appearing
when the appeal was cailed on for hearing.
The non-receipt of the notice which has been
stated as the only ground is not an accep-
table ground to restore the appeal.

- [Paras 10, 11.]
C.R.P. dismissed

Mr. N.R. Chandran, Additional Government Piea

der 11 for Petr.
Mr. R, D. Indrasenan for Respt,

ORDER

- 1, The defendant in O.S. No.413 of 1372,
District Munsif’s Court, Tiruvellore, is the
petitioaer in thie Civil Revision Petitioa.
That suit was instituted by the respondent
herein for a declaration that a passage lead-
ing to the Devasthanam in Periyapalavam
‘belongs to it and also for an injunction.” That
sult was resisted by the pstitioner herein on
geveral grounds which need not be noticed in
detail for purposes of the present Civil Revi-
sion Petition. Suflice it to say that the
learned District Munsif, Tiruvellore, on a
consideration of the oral as well as the docu-
mentary evidence, dismissed the sult instituted

54 L.W,—34

by the respondent on 30th July, 1973.
Aggrieved by that the respondent preferred
an appeal in A.S. No.178 of 1973 to the Sub-
Court, Kanchespuram. In order to contest
the appeal, the petitioner had engaged one
Thiru C.M. Palanirajakumar as counsel. The
Appeal A.S. No.178 of 1973 filed by the res-
ponaent herein before the Sub Court, Kanchee-
puram, was later transferred to the file of the
Il Additional Subordinate Judge, Chengal-
pattu, as per order, dated 6th December,
1977 in accordance with the proceedings of
the District Jodge. The appeal so trans-
ferred from Sub Court, Kancheepuram, to
the Sub Court, Chengalpatiu, was received
by Sub Court, Chengalpattu, en 15th De-
cember, 1977 and re-numbered as A.S.
No.188 of 1277 on its file and posted for
hearingon 16th January, 1978. From 16th
January, 1978 it was adjourned to {5th
Febroary, 1978 ard on that day, Thiru
D.K. Sampath, Advocite Chengalpaitu,
filed vakalat in the appeal oan behalf of
the respondent, and the appeal was adjourn-
ed to 27th Febuary, 1978, On 27th February,
1978, the petitioner was stated to be absent
aund the appeal was directed to be posted in
the list for hear'ng on 17th April, 1978. From
17th April, 1978, the hearing of the appeal
was adjourned to 18th April, 1978 and on
18th April, 1978, the appeal was further
adjourned to 24th April, 1978, On 24th
April, 1978, the notes paper indicates, “‘both
not ready’ and the appeal was thereafter
adjourned to 12th July, 1978. From 12th
July, 1978, the appeal was adjourned to 15th
July, 1978, 20th July, 1978, 25th July, 1978,
27th July, 1978 and thereafter, to 29th July,
1978, On 29th July, 1978, arguments were
heard and judgment was reserved and on 4th
Augusts 19,8, the learned Subordinate Judge,
Chengalpattu, on a consideration of the
merits, allowed the appeal setting aside the
dismissal of the suit instituted by the respon-
dest herein and decreeing it as prayed for.
On 25th July, 1980, the petitioner filad I, A,
No.140 of 1980 in A.S. No.188 of 1977, 11
Additional Sub-Court, Chengalpattu, to
condone a delay of 690 days in filing
‘an application to rehear the appeal,
In the affidavit in supportof that appli-
cation, the pestitioner referrsd to the filing of
the appeal in A.8. No. 178 of 1973, Sub Court,
Kancheepuram, by the respondent and the
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engaging of a counsel by the petitioner. The
petitioner further stated that the counsel so
engaged by the petiticner informed the peti-
tioner in 1977 that the appeal had been
transferred to Sub Court, Chengaipattu.
Even thereafter, the petitioner claimed that
the p-titionsr was under the impression that
a notice for the hearing of the Appeal will be
sent by Sub Court, Chengaipattu, but that it
did not receive any such potice and that the
petitioner became aware of the result of the
appeal only on 28th June, 1980. The p:ti-
tioner thus claimed that the petition for
restoration of the appeal had been filed within
thirty days of the date of knowledge of the
result of the appeal and prayed that the ex
parte disposal of the appeal should be set
aside and that the appeal should also be
reheard on its merits.

2 That application was resisted by the
respondent herein on the ground that even
according to the petitioner, the petitioner was
aware of the transier of the appeal from Sub
Court Kancheepuram, to tha Sub Court,
Chengalpattu, and that in spite of 1t, tho
petitioner did not take any steps wha'soever
for defending the appeal. It was also poin ed
out that the petitioner had been informed
about the result of the appeal by the respon-
dent by communications addressed to the
petitioner by the Managing Trustee of the
respondent. A further objection was also
raised that before Sub Court, Caengalpattu,
Thiru Varada Reddy, Advocate, offered to
appear on behalf of the petitioner on 15th
‘February, 1978. The respondent also con-
tended that the disposal of the appeal was on
the merits and not ex parte and that the peti-
tionar nas not satisfactorily explained every-
day’s delay.

3, Ths learned 11 Additional Subordinate
Judge, Chsagaipatiu who enquired mnto this
apphecaticn, held that the petitioner has not
satisficrority explained the delay and that the
disposal of the appeal was also on the meriis,
and, ihers ore, no ground was made out to
restore and cehear the appeal, disposed of
earlier on 4th August, 1978, It 18 the
cutrectness of this order that is challenged in
this Oivit Revision Pevitron,

4., What is urged by the learned counsel for
the petitioner on the strength of Or. 41, R. 17
(3), C.P.C. is that the disposal of the appeal
A.S. No. 183 of 1977 by the Sub Court,
Chengalpattu, is an ex parte disposal and that
that appeal should be restored and- reheard
in the exercise of the power under Or. 41,
R. 21, C.P.C. The learned counsel for the
petitioner further submits that the petitioner
was bona fide under the impression that a
fresh notice of the day fixed for the hearing
of the appeal will be sent by Sub Court,
Changalpattu, to which Court the appeal
stood transferred and since no such notice
was received, effective steps were not taken
by the petitioner for the conduct of the
appeal and, therefore, this would be a case of
non-service of notice which wouid be sufficient
cause for the non-appearance of the peti-.
tioner at the time when the appeal in A.S
No. 188 of 1577 was disposed of. The further
contention of the learned couasei for the peti-
tioner is that the application to set aside the
ex parte disposal of theapp2al had bzen filed
immediately after the petitioner became aware
of the resuit of the appeal on 28th June, 1980
and, therefore, the delay has been satisfactorily
explained.

<94 On the other hand, the learned counsel
for the respondent points out that even accor-
di«ag to the petitioner, the fact of the transfer
of the appeal from Sub Court, Kancheepuram,
to the Sub Court, Chengalpattu, was within
the knowledgs of the petitioner evenin 1977
and in spite of it, no steps were taken by the
pstitioner before the transferee court and,
therefore, the petitioner cannot now turn
round and say that for want of notice from
Sub Court, Chengalpatiu, it did not know
about the pendency of the appeal before that
Court and could not therefore, take neeessary
steps therein. It is the further submission of
the learned counsel for the respondent that a
perusal of the notes paper, particularly, the
eatry, dated 24th April 1478 would indicate
that thz patitioner had also entered appearance
through counsel; as otherwise, the entry
“Both Not Ready” would not have been made
therein and this according to the learned
couusel for the respoadent, supporis its case
that the petitioner was represented by counsel
or at any rate, counsel offered to appear
though eventually he did not and therefore,
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the petitioner was fully aware of the pendency
of the appeal, but did not take any steps.

&‘ It is not now in dispute that notice of
the™ appeal in A.S. No. 178 of 1973, Sub
Court, Kancheepuram, was given to the peti-

ftioner and that a counsel of the name of

Thiru C.M. Palanirajakumar was also
engaged by the petitioner to defend the
appeal. In paragraph 1 of the affidavit filed

in support of the application I.A.No. 140 of

1980 in A.S, No.188 of 1977, the petitioner
has clearly admitted that Thiru Palaniraja-

‘kumar, the counsel engaged by the petitioner,

had informed the petitioner in 1977 that the
appeal had been transferred to Sub Court,
Chengalpattu. From this it is obvious that
the petitioner had knowledge of the transfer
of the appeal A.S.No. 178 of 1973, Sub Court,
Kancheepuram, to the Sub Court, Chengal-
pattu, and therefore, one would have normally
expected the petitioner to have taken further
steps with reference to the appeal so trans-
ferred before Sub Court, Chengalpattu. The
omission, according to the petitioner, to take
such steps was on account of an impression
stated to have been entertained by the peti-
tioner that another fresh summons or notice
will be sent by Sub Court, Chengalpattu, to
the petitioner and that since such a notice
was not sent, the petitioner was unaware of
the appeal and it had been disposed of on
4th August, 1978 without the knowledge of the
petitloner as regards the hearing of the appeal,

which later came to be known by the peti-

tioner only on 28th June, 1950.

i

7. Under O.41, R. 14, C.P.C., provision is,
made for service of notice on the respondent
or on his pleader in the same mannar provided
for the szrvice of summons on a defendant,
0. 41, R. 14(2), C.P.C. enables the appellate
Court to effect service in the appeal by itself.
0, 41, R. 15, C.P.C. states that the notice to
the respondent in the appeal should declare
that if he does not appear on the day fixed,
the appeal will be heard ex parte. O. 41,
R. 17(1), C.P.C., provides for the dismissal of
the appeal when the appellant fails to appear
on the day fixed for the hearing. O. 41,
R. 17(2), C.P C. declares that even when the
appeal is disposed of In the absence of the
respondent, but in the presence of the appel-
lant, such hearing of the appeal and disposal
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is only ex parte. Under 0.41, R.21 C.P,
the disposal of an appeal is ex parre @
judgment is pronounced against the re
dent, an application may be made by
respondent to rehear the appeal and
Court is satisfied that notice was
duly served or that the respondent
preveated by sufficient cause from appe
when the appeal was called on for he:
the Court shall rehear the appeal on
terms as tocosts or otherwise as it thinl

8. In the present case, the questic
whether the petitioner has established
notice of the appeal was not duly serve
him. Normally, a party to a proce
before any civil Court is entitled toa t
from that Court where the proceeding
pending in order to fix with the knowled,
the pendency of the proceedings and a
enable him to take steps in that regard.
on account of this that even in matters v
are tried afresh as a result of remit g
that the parties are given notice afre:
otherwise, the fact that the Court is ;
seizzd of the matter may not be withir
knowledge of the parties. Likewise,
when an appeal is preferred, the respoi
to such an appeal is entitled to a notic
this has been provided for under Or.41, 1
erc.

9. Itwould be a very salutary practi
even in cases of appeals transferred from
Sub Court to another owing to exigencie
of workload, a notice to that effect shou
given to the parties informing them that
appeal which was pending before one C
has since been transferred to another Ci
No provision to this effect either unde:
C.P.C. or under the Civil Rules of Pra
and Circular Orders has been brought tc
notice of the Court by the counsel on el
side. Since a party to a litigation before
Court should know where it is pending
when it is likely to be taken up, it is ¢
tial-that parties must be informed by
transferee Court In order to enable t
to appear before the transferee C
and contest the proceedings so transfe
by engaging other counsel and taking ne
sary steps in that regard. In the absen¢
any provision to that effect either under
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+C.PX.,, orunder he Civil Rules of Practice
land @ircular Orders, every effort should be
{ made by Courts to put the litlgants on notice
of the transfer of pending litigation, be it the
trial Court or the appellate Court as the
case may be. It is very necessary and
desiradle—~nay, even imperatlve till such
tims as provision in this regard is made either
under the C.P.C* or under the Civil Rules of
| Practice and Circular Orders that there
should bs an inflexible adherence to this
requirement regarding notice; as otherwise,
Courts cannot adjudicate upon the rival
claims of the litigants before it after giving
an effective and adequate hearing to both
sides, which is the bedrock of our system of
administration of justice,

10, However, in the instant case, even
according to the pstitioner, notice bad been
received by the petitloner in A.S. No. 178 of
1973, Sub Court, Kancheepuram, and a
counsel had also been engaged who Lad also
discharged his duty by communicating the
transfer of the appeal froem Sub Court
Kancheepuram, to Sub Court, Chengalpattu.
It cannot, therefore, be sald that the peti-
~ tioner did not have any kzmwledga of the

pendency of the appeai before Sub Court,
Chengalpattu, and it had been misled on
accouat of absence of a noticz to that effect
from Sub Court, Chengalpattu. The psti-
tioner undoubtedly had knowledge of the
transfer of the appeal from Sub Court,
Kancheepuram, to Sub Court Cherjga}pattu,
even in 1977 and even thereafter, the peti-
tioner did not take any serious steps to defend
the appeal. Under these circumstances,
the expianation attempted by the pct'tioner
that it was expecting a notice from Sub Court,
Chengalpattu, and thatsince it did not receive
any such notice, it was unaware of the psn-
| dency of the appeal before that Court cannot
be accepted. No doubt, the disposal of the
appeal, in the absence of the petitioner here-
in, would nevertheless be an ex parte dis-
posal under Or,41, R.17(2), C.P.C. But even
| so, the petitioner has not satisfied the Court
-+ that notice was not duly served or that it was
prevented by sufficient cause from appearing
| when the appeal was called on for hearing.
In the present case, as has besn aiready
| pointed out, the notice of the pendency of the
appeal in A. S, No.178 of 1973, Sub Court,
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Kancheepuram, -was duly served on the peti-
tioner and the petitioner was aware also of
the transfer of that appeal to Sub Court,
Chengalpattu, and therefore, it cannot be
gaid that the petitioner did not have the
notice of the pendency of the apneal befor..
Sub Court, Chengalpattu.

il. The other question that remains for
consideration is, whether the petitioner was
prevented by sufficient cause from appearing
when the appeal was called. As regards this,
the petitioner has not attempted to say any-
thing other than what has been referred to
already. No reason has been given as to why
the pstitioner who was aware of the pendency
of the appeal before Sub Court, Chengalpattu,
even in 1977 did not take any steps to defend
the same. The non-receipt of the notice
which has been stated as the only ground has
already been adverted to and held to be not
an acceptablie ground to restore the appeal.
It is also not established as to how the peti-
tioner suddenly came to know of the result of
the appeal only on 23zd June, 1980, when the
petitioner was aware of the appeal before Sub
Court, Chengalpattu, even in 1977 itself. It
is obvious that the petitioner, though fully
aware of the pendency of the appeal before
Sub Court, Chengalpattu, did not take any
steps whatever in that regard for some reason
or other and has now come forward with this
application on the ground that the petitioner
was expecting a notice from Sub Court,
Chengalpattu, and that it became aware of
the result of the appeal only on 28th June,
1980. As pointed out earlier, the petitioner
cannot take any shelter under the plea that it
had been misled on account of the non-receipt
of notice for the hearing of the appeal from
the transferce Court. Under the circums-
tances of the present case, the delay in the
filing of the application to rehear the appeal
has not been satisfactorily explained at all.
The Court below was, therefore, perfectly
justified in dismissing the application filed by
the petiticner and that order does not suffer
from any illegality or irregularity. The Civil
Revision Petitlon, therefore, fails and is dis-
missed. No costs.

vCs,
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