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CIRCULAR

Sub: High Court, Madras - Judgment, passed in a
Civil Miscellaneous Appeal - Necessity of issuing
notice of hearing to the parties over transfer of
cases from one Court to another, reiterated -
Registry directed to issue instructions - Circular
issued - Reg.

Ref: Judgment, dated 13.02.2019 passed in
C.M.A.No.2460/2015 and M,P.No.l/2015.

*********

The Hon'ble Madras High Court, while allowing

C.M.A.No.2460/2015 and M.P.No.l/2015, vide Judgment dated

13.02.2019, at Paragraph NO.15 thereof, has reiterated the

necessity of issuing notice of hearing to parties on transfer of

cases from one Court to another, on account of constitution of

new Courts, bifurcation of jurisdiction, etc., and also directed the

Registry to circulate the Judgment rendered by the Madras High

Court in ELLAPURAMPANCHAYATUNION VS. SRI BHAVANIAMMAN

DEVASTHANAM, reported in 1994 LW 256 (wherein, the necessity

of issuing notice of hearing to parties when cases are transferred

from one Court to another is emphasized), to all the Civil Courts

and also to issue instructions accordingly.



..2 ..

As directed, all the Civil/Subordinate Courts in the State of

Tamil Nadu and the Union Territory of Puducherry are hereby

directed/instructed to take. notice of the dictum laid down in the

aforesaid two cases of the Madras High Court, for due compliance

and adherence.

Receipt of this Circular shall have to be acknowledged at

once.

HIGH COURT, MADRAS
DATED: &t /03/2019

~

REGISTRAR GENERAL

To

}
} with a request
} to communicate
} the Circular
} to all the Civil
} Courts under
} your jurisdiction.
}
}
}

Court,

DistrictAll the Principal District Judges /
Judges.
The Principal Judge, City Civil
Chennai.
The Chief Judge, Puducherry.
The District Judge-cum-Chief Judicial
.Magistrate, The Nilgiris at Uthagamandalam
The Chief Judge, Court of Small Causes,
Chennai.
The Director, Tamil Nadu State Judicial Academy, R.A.Puram,
Chennai-28.
The Section Officer, "F" Section, Madurai Bench of Madras High
Court, Madurai.
The Record Keeper, A.D.Records, High Court, Madras.
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7.

6.

3.
4.

5.

8.



R.O.C.No.97S/2019/RG/F1

From

C.Kumarappan, B.Sc.,B.L.,
Registrar General,
High Court, Madras-104.

To

*******
Sir,

P.Dis.No. 38/2019
Dated: 21/0312019

Sub: High Court, Madras - Judgment passed in a Civil
Miscellaneous Appeal Registry directed to
communicate the order/case-law in ELLAPURAM
PANCHAYAT UNION VS. SRI BHAVANIAMMAN
DEVASTHANAM [reported in 1994 LW 256] to all
the Civil Courts - Copy communicated - Reg.

Ref: Judgment, dated 13.02.2019, passed in
C.M.A.No.2460 of 2015 and M.P.No.1/2015.

*******
As directed, I am to forward herewith copy of the Judgment

cited, along with the Case-Law in ELLAPURAM PANCHAYAT

UNION VS. SRI BHAVANIAMMAN DEVASTHANAM, reported in

1994 LW 256, for information regarding the dictum laid down

therein on the necessity of issuing Notice of hearing to the

parties when cases are transferred from one Court to another,

etc., and for due compliance.

Sd/- C.Kumarappan
REGISTRAR GENERAL

/True Copy/

M. g vL-- ~\~)\')
SUB ASSISTANT REGISTRAR(COFEPOSA)



}
} with a request
} to communicate
} the enclosed
} order to all the
} Civil Courts,
} under your
} jurisdiction.
}
}

To

1.

2.

3.
4.

5.

6.

7.

8.

.. 2 ..

All the Principal District Judges / District
Judges.

The Principal Judge, City Civil Court,
Chennai.

The Chief Judge, Puducherry.
The District Judge-cum-Chief Judicial
Magistrate, The Nilgiris at Uthagamandalam
The Chief Judge, Court of Small Causes,
Chennai.

The Director, Tamil Nadu State Judicial Academy, R.A.Puram,
Chennai-28.

The Section Officer, "F" Section, Madurai Bench of Madras High
Court, Madurai.

The Record Keeper, A.D.Records, High Court, Madras.



PRAYER: civil Miscellaneous Appeal filed under Order XLIII Rule
1 (d) of Civil Procedure Coda against the order dated 12.10.2015
passed in l.A.No.llS of 2013 in O.S.No.9904 of 2010 on the file
of the XVII Jl.clditional Judge, City civi.l Court, Chennai.

JUDGMEN'r

,
,

Dayanandhini

K.Mala

For Appellant

For Respondent :

Respondent/Plaintiff

Hr .Mu rolikuma I~an
for M/s.McGAN Law Firm
Mr.V.Athikesaran

. ,\,,.'

" ,

Aggrieved over the order dllti;d 12.10.2015 passed in
l.A.No.llS of 2013 in O.S.Nc.9904 of 2010 by the learned XVII
Additionlll .Judge, ci.ty Civil Court, Chennai, the appellant is
before this Court.

2. TIle appellant is the second defendant in the suit filed
by the respondent for partition in C.S.No.1145 of 2008. II.
Originally, the Silit was instituted on t.he Original Side of this
Court. Dlle to amendnlent of the rules, the pecunia ry jurisdiction
was conf",rred 01\ the City Civil Court Gnd accordingly,
C. S.No.lUS of 2008 was tl:'ansferred to the City Civil COUl:'t,
Chennai. Since t.he appel.lant / second defendant did not appear
befol:'e the Cit.y Civil COUl:'t, she was set e)tparte on 28.02.201.1-
Thereafter, the suit was dismissed on 23.06.2011 for non-
appearance of the respondent / plaintiff. Thereafter, the
respondell t / plaintiff has filed an application to restore the
suit, aft,ar getting an order to dispense with t.he service of
notice to the appellant / second defendant. The suit was
restored and eXplHte decree came to be pasl3ed on 17.08.2012.
When t,he aPPl111ant/second defendant came to )(now of the exparte
decree, she filed a petition to set aside the exparte decree
from the date of her knowledge in I.A.No.llS of 2013. The said
application was dismissed by t,he Trial Court on 12.10.2015 on
the ground that sufficient cause was not ShOWllfor not filing
the application from the date of decree and that no notice is

BH 009653 JI.
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required to the parties by the transferee Court, after the suit
is transferred from one Court to some other C()urt:. Challenging
the same, the appellant is before this Court.

3. From th'il perusal of the mate rials, it is seen that.. the
transfer of the Civil Suit viz., C.S.No.1145 of 2008 from' the
file of t.his Court to t.he City Civil Court., Channei, was not
made known to the parties. Neither the appellant I second
defel)dant nor the respondent / plaintiff were aware of such
t.ransfer. At the first instance, the appellant. I second
defendant was set exparte and thereafter, the suit was dismissed
for default for non appearance of the respondent / plaintiff on
23.06.2011.

~:,

4. The sum and substance of the above fact is that both the
parties were not having any knowledge about the transfer of the
Civil Suit from this Court to the City Civil Court, Chennei,
details of renumbering and the hearing of the Civil Suit. before
the eil)' Civil Cour.t, ChannaL Thereafter, at the first
instance, t.he appellant / second defendant. was Bet experte and
later, the suit was dismissed for default. Unfortunately, not.ice
to the appellant I second defendant was also dispensed with, as
she was set exparte. At this juncture, it hag to be decided as
t.o whethel: notice to the parties .try the transferee coun. is
necessary on transfer of sui.tS from one Court to some other
Court., peculiarly, when thatransfer is happened becausll of the
change ill pecunia ry jurisdiction.

"9. It would be a very salutnty pr.actice
if even .l.l~ Gd;;'';t:'E ~7;f tit"pudL.;; r t ~qnsfe):'r:-ed from
one Sub COllrt to another owning to exigencies
of workload, a l)otice to that effect should be
9iven to the parties informing them that the
flppea.l which was pending before one Court. has
since been transferred to aoothe r COUlt. No
provision to this effect either' ul)der. the
C.P.C., or under the Civil Rules of Practice
and Circular Orders has been br'otlght to t.he
not.ice of the Court by the counsel on either
side. since a party to a litigatin before any
Court should )mow where. it is pending and when
it is likely to be taken up, it. is essential
that parties must be infoJ:lJled by the transferee
Court in order to enable them to appear before
the transferee cOllr.t. and contest the
proceedings 50 transferred by engag,in9 ot.her
counsel and tak:iug necessary steps in that ~
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in FoLLAPUAAM
[1994 LW 256J

in a similar ci rCl.llnstancor
SRI BHAVANIl\MMiIL DEVASTHP.NAM

5. ~r.his Court,
Pi'.NCH.".YAT UNION \IS.
has held as unde r:

Iii BH 0096534 \,~
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regard. In the absence of any prov.i.siPl) to that
"ffect either' under the C.P.C., or under the
Civil Rules of Practice and Circular Ord~HS,
',very effect should be made by Coui,ts to put
the litigants on notice of t.he transfer of
pending litigation, be it the tr'ial Court or
the appellate Court as the case may bE,. It is
very neCef;)Sary and desirable nay, even
imperative t.ill such time' as pr'ovisio in this
regard is made either under the C.P.C., or
under the Civil Rules of Peact.ice and Circular
Orders that there should be an inflexible
adherence to this requirement regarding
notices; a~; otherwise, Courts cannot adjudicate
upon the rival claillis of the li.tig,~nts before
it after giving an effective and adequate
hearing to both sides, which is the bedrod: of
our syst.em of administration of justice."

6. ~~ a perusal of the above judgment, it is seen that the
learned Judge has clearly explained the requirement of service
of notice, even though there is no provision under the Civil
Procedun< Code or Civil Rules of Practice to issue SllCh a notice.

7. 'J'he case on hand is a. classic example that neither the
applicant/second defendant nor the respondent. I plaintiff were
aware of the transfer of the suit and the consequential
renumbering of the suit on .transfer and also, to which Court it-
was allotted. (~'er and above this, the hearing date was also not
informed by the transferee COllrt.. In many cases, even the
counsel on record were not aware of the development of their
case on transfer and renumbering of the suits. Unless they
follow it scrupulously, they Dlay not be aware of the date of
hearing. When' such is the si tuat,ion even for the counsel on
record, the situation of the litigants would be very pitiable.

8. ';8 held by this Court in EI,:LAPUAAMPANC'Hl\YA~' UNION's
case (cit-ed supra) even though there is no statutory provision,
it is advisable to issue notice to the litigant.s on transfer of
the suit fl:'om one ,Court. to other Court, either on account of
pecuniary jurisdicat.ion or territorial jurisdiGtion or eVen due
to work load and thereafter to take up the case for further
proceedings.

9. Secondly, the point raised by the appellant/second
defendant is that she had clearly explained the reasons as to
why she was not aware of the date of hearing on such transfer.
She filed the application within t.hirty days from the data of
her k!)owJ.edgc. It is quite obv.ious that in the absence of any
notice N' information by the counsel, particularly to both
sides, Ull'Y Illay not be aware of the date Of hearing. In such a

.1
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situatioJl, they could file the application only from the date of
knowledge of the decree. It is not new to this Court to
entertai.n applications frolll the date of knowl~d!le of the decree .

•
10. In a judgment of this Court in INT.ERNATIONALCOTTON

TRADERSVS. P.NARAYANASWl\MI(AIR 1979 MADRAS36) it is held that
when summons or notices a re not duly se rved, it is open to the
parties to file an application from the date of knowledge of the
decree.

"Under Art.123 that starting point,s of
limitation are two. One is the date of the
decree and th(l; other is the date of the
knowledge of the decr(,e. with reference to the
second, the condition to be satisfied is that no
!mmmons or notice should have been duly served.
1'hus, a person applying fCJr settin9 aside an
exparta decree can claim that, the p~Hi.od of
limi tation shCluld COll\lllenCeft'om his knowledge of
the decrlOle only in a case where the summons or
-notice was not dUly served. In other cases,
limitation commences from the date of the decree
i.t,self .••

"1t,1

'" ~,,

11. The Hon'ble
M. KRISHNJl.HURTHY [1998
follows:

Supremll COllrt in N.BAIJ\KRISHNANVS.
(7) sec. 123J has catElgor.i.cally held .as

"The primary function of a Court is to
adjudicate the disput:e between the partit,s and
to advance substantial justice. The time - limit
fixed for approaching the Cour.t in different
si tuations is not because on the expi ry of such
time a bad cause would transform into a good
cause. Rules of limitation are not meant ,to
destroy the rights of parties. They are meant to
see that parties do not resort to dilatory
tactics, btlt seek thei r remedy promptly. The
object of providing a legsl remedy is to l'epair
the damage caused by r'eason of legal injury. The
law of lin~tation fixes a lifespan for such
legal remedy for the rednlss of the legal injury
EO suffered. The law of limitation is thus
founded on public policy. It is enshrined in the
~taxim inte rest foipublicae up sit finis li tium
(it is for the general welfare that a period be
put to litigation). Rules of limitation Bre not
Uleflnt to destroy the rights of the parties. They
are menat to see that parties do not resort to
dilatory tactics but, seek 'their remedy promptly.
The idea is that every legal remedy ml.lst be kept
alive for r~ legislatively fixed period of time."

BH 0096536
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12. The Hon'ble Supreme COtH"t has tim.~ and again has

rei.teratnd that the complete justice shall be done on merits
rather than dismissi.ng the cases on technicalities. The approach
of the Trial Judge is one on technicalities. Such type of
orders/jud<)rnents shall not be encouraged. When the parties' were
not put on notice, they are entitled to file application from
the date of knowledge of such orders. Therefore, I have no
hesitation to set aside the order passed by the Trial Court and
restore the suit on file.

13. In the result, the civil Miscellaneous Appeal is allowed
and the '.:lrcter' dated 12.10.2015 passed in LA.No.IIS of 2013 in
O.S.No. 9904 of 2010 by the learned XVII Addi t.ional Judge, Ci t.y
Civil C01Jrt" Chennai is set aBide. No costs. Consequently,
connected miscellaneous petition is closed.

14. l\.t this juncture, it is ropresel)ted by the learned
counsel appearing for both sides that they have arrived at a
compromiBE'- Therefore, let the llIatter be posted on 26.02.2019
for recording t.hl. compromise "'linno, before tho XVII Addit.ional
Judge, City Civil Court, ChennaL

15. Registry is di rect.ed to ci rculat.e the judgment of this
Court. in ELLAPURJIMPANCHAYATUNION VS. mu 8HAVANIAMMAL
DEVASTHl'Jll'.M[1994 Lit 256] .to all the Civil Courts with
instructi.on to issue notice to the parties on transfer of the
suit, on account of const.itution of n€lw Courts bifurcation of
jurisdict.ion, transfer of cases due to chan9~ in pecuniary
juriadicnt.ion or territorial jurisdiction or even transfer due
to work load, wherever it is necessary.

Sd/-
Assist.ant Registrar

/ITrue Copy//

TK

To
/

1.T XVII Additional Judge
i ty Ci.vil Court
Chennal ..

2.The Registrar General,
High Court, Madras.

3.The Registrar (Judicial),
High C~urt, M~dras.
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4.The .Sect.ion Officer,
'S' Section, High Court, Medr.s .

5.The Section Officer,
'G' Section" High Court. Medras .

6.The Section Officer,
'F'Section, ,High Court, Madr_ .

7.The Section officer,
. LegalC<lll, High Court, Madr_ .

+lcc to M/s.MeGanLaw Firm, ~te, S.R.Ho.12910

CMA NO.2460 OF 2015
MP(CO)

rrs 25/6'212019 ..
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. 256 Ellapuram }lanchayat Union v. Siui BhavRlliaminan Devasthanam (Ratnam, J.) 94 L,W;

defendant are attending to agricultural opera-
tions is, therefore a mis-statement of the fact.
He has not admitted that the other son is
carrying on cultivation by the contribution of
his own manual labour. Therefore, the find-
ing of the learned Subordinate Judge that the
defendant is an agriculturist within the
meaning of the Act cannot be sustained.

9. Even assuming that the defendant is an
agriculturist entitled to the benefits of the Act.
he cannot claim the benefits of the Act
because he has riot applied to the Au thorisect
Officer within a period of two months from the
date on which the dispute arose for the settle-
ment of the dispute under SA as contemplated
In R.3 of the Tamil Nadu Occupants of Kudi-
yiruppu (Conferment of Ownership) Rules,
'1972, framed In exercise of the powers con-
ferred by 5.27 of the Act. If he had made such
an application. the plaintiff would be entitled
to the amount determined by the Authorl'ed
Officer as compensation payable to him. The
def~ndant cannot apply after the lapse of a
pertod of two months from the datc on which
the dhpute arose, unless the delay Is condoned
by the Authorised Offiicer. The dcfendant
has not yet applied to the Authorised Officer
for the settlement of the dispute under S. 4 of
the Act. He cannot have the best of both
the worlds, viz'" claim the benefits of the Act
and also refuse to pay the compensation by
merely not applying under R. 3 to the
Authorised Officer for the settlement of the
dispute under S. 4. In view of the discussion
above, I find that the defendant is not an
agriculturist, that even if he is an agri.
culturist, he is not entitled to the benefits of
the Act, and that even if he is cntltled to the.
benefits of the Act, he cannot claim the bene-
fits now, because he has not applied to the
Authorised Officer within two months from
the date on which the dispute arose, viz,
22nd July, .J974 when a notice was issued by
the plaIntiff to him determining his tenancv
and calling upon him to vacate. ,-

.JO. In the result the second appeal is
allowed, the judgment and decree of the
learned Subordinate Judge in A.S. No. 109 of
!l975 are, Bet aside and the judgment and
decree of the learned District Munsif, Sirkali
In O.S. No. 741 of 1974 are restored with
COlts throughout,

yes.

Ellapuram Panchayat Union,
Periapalayam represented by
ils Commissioner

v.
Sri Bhavaniamman Devaslhanam, repre-
sented by ils Managing Trustee, P. S.
Sethurathinammal

Ratnam, J.

24th February, 19R1/C.R.P. 19 of I981/Petition under
S.1l5 of Act Vol' 1908 praying the High Court to
rev!se the Order of the Court of the Subordinate Judge.
Chwgalpattu dated 3rd September, 1980 and made
In l. A. No. t40 of 1980 tn A. S, No.18B of 1977.

Practice, C.P.C., Or.41, Rr. 14 10 21, Civil
Rules of Practice and Circ~Jar Orders, and S.14
-Transfer of an appeal from one Court to
another- Issue of nolice to Ihe parties' by the
Iransferee Court, held, is an imperative and
desirable requirement in practice until provision
is made therefor uuder the c.P.C., and Civil
R'lles of Practice -Held, on the facls, that the
respondent in Ihe appeal did have sufficient
knowledge of the p2lldenc)' of the appeal in Ihe
trallsferee Court and had failed to explain his
absence, and therefore. his explanation thaI he
waspre,ell/ed by sufficient cause to appear in
the appeal was 1101 acceptable.

It would be !.I. very salutary practice in
cases of appeals transferred from one Sub-
Court to another I)wing to exigencies of work-
load, that a notice to that effect should be
given to the parties informing them that the
appeal which was pending before one. Court
has since been transferred to another Court.
Since a pHty to a litigation before any Court
sho,uld know where it is pending and when it
IS lIkely to be taken up, it is essential that
parties must be informed by the transferee
Court in order to enable them to appear be-
fore ,the transferee Court and contest the pro.
ceedmgs so lransferred by engaging other
counsel and taking necessary steps in .that
regard. In the absence of any provision to
that effect either under the COP.C. or under
Civil Rules of Practice and Circul~r Orders.
every effort should be made by Courts to put
~he l~t!gaI!:tson notice of the transfer of pend-
mg I1tJgatlOn, be it the trial Court or the
appellate Court as the case may be. It is
very necessary and desirable-may. even
imperative till such time as provision in this
regard is wade' either undllr the C. P. C., or
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und~r the Civil Rules of Practice and Cir-
Cular Orders that there should be an inflexible
adherence to this requirement regarding no-
tice; as otherwise, courts cannot adjudicate
upon the rival claims of the litigants before
it after giving an effective and adequate
hearing to both sides, which is the bedrock of
our system of administration of justice.

[Pall!. 9]

Held, further: in the instant C8~ethe peti-
tioner undoubtedly had knowledge of the
transfer of the appeal and even thereafter,
the petitioner did not take any serious steps
to defend the appeal. Under these circum-
stances, the explanation attempted by the
petitioner that it was expecting a notice from
tho transferee Court and that since it did not
receive any such notice, it was unaware of
the pendency of the appeal hefOie that Court
cannot be accepted. No doubt, the disposal
of the appeal, In the absence of tbe petitioner
herein, would nevertbeless be an ex plfte dis-
posal under Or.4l, R.17(2), C.P.C. But even
60, the petitioner has not satisfied the com t
that notice was not duly served or that it'was
prevented by sufficient cause from appearing
when the appeal was called on for hearing.
The non-receipt of the notice which has been
stated as the only ground is not an accep.
table ground to restore the appeal.

[Paras 10, 1L]
C.R.P. dismissed,

•Mr. N.R. Chandran. Additional Government Plea.
der 11 for Petro
Mr. R. D. !ndra,enan for Rcspt.

ORDER

. L The defendant in O.S. No.413 of 1971,
District Munsif's Court, Tiruvellore, is the
petitioner in this Civil Revision Petition.
That suit was instituted by the respondent
herein for a declaration that a passage lead-
ing to the Devasthanam in Per1yapalayam
belong~ to it and also for an injunction.' That
suit was resisted by the petitioner herein on
'several grounds which need not be noticed in
detail for purposes of the present Civi! Revi.
sion PetitioD. Suffice it to s:;y that the
learned District Munsif, Tiruve!lore, on a
comideration of the oral as well us the docu-
mentary evidence, dismissed, the suit instituted

94 L.W.--34

by the respondent on 30th July, 1973.
Aggrieved by that the respondent preferred
an appeal in A.S. NO.I78 of'1973 to the Sub-
Court, Kancheepuram. In order to contest
the appeal, the pelitioner had engaged one
Thiru C.M. Pa!anirajakumar as counsel. The
Appeal A.S. NO.178 of 1973 filed by tbe res-
pondent herein before the Sub Court, Kanchee-
puram, was later tmDsferred to the file of the
If Additional Subordinate Judge, Chengal-
pattu, as per order, dated 6th December,
1977 in accordance with the proceedings of
the District Judge. The appeal so trans-
ferred from Sub Court, Kancheepuram. to
the Sub Court, Chengalpattu, was received
by Sub Court, Chengalpattu, on 15th De-
cember, 1977 and re-numbered as A.S.
NO.188 of 1977 on its file and posted for
hearing on 16th January, 1978. From ,J 6th
January, 1978 it was adjourned to 15th
February, 1978 and on that day, Thiru
D. K. Sam path, Advocate Chengalpaltu,
filed yakalat in the appeal on behalf of
the respondent, and the appeal was adjourn-
ed to 27th'Febuary, 1978. On 27th February.
1978, the petitioner was stated to be absent
aud the appeal was directed to be posted in
the list for hear'ng on 17th April, 1978. From
17th Aprll, ,1978, the hearing of the appeal
was adjourned to 18th April, 1978 and on
-18th April, 1978, the appeal was further
adjourned to 24th April, 1978. On 24th
April, 1978, the notes paper indicates, "both
not ready" and the appeal was thereafter
adjourned to -12th July, 1978. From -12th
'July, :1978, the appeal was adjourned to 15th
July, 1978, 20th July, 1978, 25th July, 1978,
27th July, 1978 and thereafter, to 29th July,
,1978. On 29th July, 1978, arguments were
heard and judgment was reserved and on 4th
August, 19 is, tae learned Subordinate Judge,
Chengalpattu, on a cOllsideration of the
merits, allowed the appeal setting aside the
dismissal of the suit instituted by the respon-
dellt herein and decreeing it as prayed for.
On 25th Jul'!, 1980, the petitioner filed 1. A.
No.1 40 of 1980 in A,S. No.1g8 of 1977, II
Additional Sub-Court, Chengalpattu, to
cond one a. delay of 690 days in filing
~al] application to rehear .the appeal.
In the affidavit in support of that appli-
cation the netitioner referred to the filing of, .
the appeal in AB. No. '178of 1973, Snb Court,
Kanchccpura m, by the re~po!1dent and the
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engaging of a counsel by the petitioner. The
petitioner further stated that the counsel so
engaged by the petitioner informed the peti-
tioner in 1977 that the appeal had been
transferred to Sub Court, Chengal pattu.
Even thereafter. the petitioner claimed that
the p:titioner was under the impression that
a notice for the hearing vf the Appeal will be
sent by Sub Court, Chengnlpattu, hut that It
did not receive any such notice and that the
petitioner bee-arne aware of the result of the
appeal only on 28th June, 1980. The p:ti-
tioner thus claimed that the petition for
restoration of the appeal had been filed within
thirty days of the date of knowledge of the
result of the appeal and prayed that the ex
parle disp,mil of the appeal should be set
aside and that the appeal should also be
reheard on its merits.

2 TiLlt appl;cation was resisted by the
respondent h~rein on the ground that evea
according to the petitioner, the petitioner wa;
aware of tne transler of tne appeal from Sub
Court Kancheepuram, to the Sub CIJurt,
Cheogalpattu, aud that in spite of it, the
petitIOner did not take any steps wha'soevcr
for defending the appeal. It was also pain ed
out that the petitioner had been in formed
about the result of the appeal by the respon-
dent' by communications addressed to tlt~
petitioner by the Managing Trustee of tll e
respondent. A further objection was also,
raised that before Sub Court, Chengalpattu,
Thiru Yarada Reddy, Advocate, offered to
'appear on behalf of the petitioner on 15th
February, ,]978. The respondent also con-
tended that the disposal 01 the appeal was on
the merits ami not ex parle and that the peti.
tioner nas not satisfactorily explained every-
day's delay,

3. The learned il Addi tional Subordinate
Judge, Cneng'.lpattu who euquired 10 to this
appllcatwn, held tint the petitioner has not
sati.,f ,c'Grl'y explallled the delay and that the
dJSp\):d! 0f tn~ ap~e..:l was also on the tneri[s,
and, lI1"r~,-or>.1,no grouaJ. was made out to
. rcswre an'u ,ehear ttle "FP<al. dlspo,ed of
earlier on 4w August, 1978. It IS the
c"rrectnoss 01 this Olaer that is challenged in
thi, C'iVrl p'e,.;si"n l>e1it:ou.

4. Whlt is urged by the le.Hued counsel for
the petitioner on the strength of Or. 41, R. 17
(3), C.P.C. is that the disposal of the appeal
A.S. No. 188 of 1977 by the Sub Court,
Chengalpattu, is an ex parle disposal and that
that appeal should be restored and. reheard
in the exercise of the power. under Or. 41,
R. 21, C.P.C. The learned counsel for the
petitioner further submits that the petitioner
was bona fide under the impression that a
frmh notice of the day fixed for the hearing
of the appeal will be sent by Sub Court,
Chengalpattu, to which Conrt the appeal
stoad transferred and since no such notice
was received, effective steps were not taken
by the petitioner for the conduct of the
appeal and, therefore', this would be a case of
non-service of notice whieh would be sufIicien~
cause for the, non-appearance of the peti-.
tioner at the time when the appeal in A.S
No. 188 of 1977 was di;posed of. The further
contention of the learned couns,:1 for the peti-
tioner is that the application to set aside the
exp~l'le,disposal of the app~al had b~en filed
immediately after the petitioner became aware
of tne result of the appeal on 28th June, 1980
and, therefore, the delay has been satisfactorily
explained.

5. On the other hand, the learned counsel
for the respondent potots OUE that even accor.
ding to the petitioner, the fact of the transfer
of the appeal from Sub Court, Kancheepuram,
to the Sub Conrt, Chengalpattu, was within
the knolVledg~ of the petitioner even in 1977
and in spite of it, no steps were taken by' the
p~tltioner before the transferee court and,
therefore, the petitioner cannot now turn
round and say that for want of notice from
Sub Coun, Ci:lengalpattu, it did not know
about the pend~ncy of the appeal before that
Court and could not therefore, take neces8iuy
steps therew. It is the further submission of
the learned counsel for the respondent that a
puusal of ,he notes paper, particularly, the
entry, dated 24th Aprii b78 would indicate
thelt the pot!uoner had also entel ed <1ppearance
through counsel; as otherWIse, the. entry
"Both Not Ready" "ould not have been.made
therem and thIS according to the le:uned
counsel for the respondent, supports Its case
tnat the petitioner was represented by counsel
or at any rate, couns~1 offered, to appe,a.r
though eyentually h1) dtd n01 and tbeTef"ore>,

'\
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the petitioner was fully aware of the pendency
of the appeal, but did-not take any steps.

\ It is not now in dispute that notice of
the' appeal in A.S. No. -178 of 1973, Sub
Court, Kancheepuram, was given to the peti.
tioner and that a counsel of tile name of
Thiru C.M. Palanirajakumar was also
engaged by the petitioner to defend the
appeal. In paragraph 1 of the affidavit filed
in support of the application I.A. No. 140 of
19S0 in A.S.'No.1S8 of 1977, the petitioner
has clearly admitted that Thiru Palaniraja-
kumar, the counsel engaged by the petitioner,
had informed the petitioner In 1977 that the
appeal had been transferred to Sub Court,
Chengalpattu. From this II is obvious that
the petitioner had knowledge of the tramfer
of the appeal A.S.No. 178 of 1973, Suh Court,
Kanchllepuram, to the Sub Court, Chengal-
pattu, and therefore, one would have normally
expected the petitioner to have taken further
steps with reference to the appeal so trans-
ferred before Sub Court, Chengalpattu. 1he
omission, according to the petitioner, to take
such steps was on account of an impression
stated to have been entertained by the peti-
tioner that another fresh summons or notice
will be sent by Sub Court, Chenga!pattu, to
the petitioner and that since such a notice
was not sent, the petitioner was unaware of
the appeal and it had been disposed of on
4th August, 1978without the knowledge of the
petitioner as regards the hearing of the appeal,
which later Clme to be known by the peti.
tioner only on 28th June, 19~O•

/
7. Under 0.41, R. 14, C.P.C., provision is,

made for service of notice on the respondent
or on his pleader in the same mann~r provided
for the service of summons on a defendant.
O. 41, R.14(2 J, C. P.C. enables the appellate
Court to effect service in the appelll by itself.
0, 41, R. 15, C.P.C. states that the notice to
the respondent in the appeal should declare
that if he does not appear on the day fixed,
the appeal will be heard ex parte. O. 41,
R. 017(1),C.P.C., provides for the dismissal of
the appeal when the appellant fails to appear
on the day fixed for the hearing.O. 41,
R• .J7(2), C.P C. declares that even when the

Iappeal Is disposed of in the absence of the
respondent, but in the presence of the appel-
lant, such hearing of the appeal and disposal

is only e.'"parte. Under 0.41, R.21 CP.
the disposal of an appeal is ex pane ~
judgment is pronounced against the re
dent, an application may be made by
respondent to rehear the appeal and
Caurt is satisfied that notice' was
duly served or that the respondent
prevented by sufficient cause from appl
when the appeal was called on for he:
the Court shall rehear the appeal on
terms as to costs or otherwise as it thin I

8. In the present case, the questic
whether the petitioner has established
notice of the appeal was not duly serve
him. Normally, a party to a proce'
before any civil Court is entitled to a r
from that Court where the proceeding
pending in order to fix with the know led;
the pendency of the proceedings and a
enable him to take steps in that regard.
on account of this that even In matters ~
are tried afresh as a result of remit c
tha t the parties are given notice afrel
otherwise, the fact that the Court is ;
seiz~d of the matter may not be withit
knowledge of the parties. Likewise,
when an appeal is preferred, the respOl
to such an appeal is entitled to a notic-
this has been provided for under Or.41, I
C.P.C.

9. It would be a very salutuy pracH,
even in cases of appeali transferred from
Sub Court to another owing to exigenclf
of workload, a notice to that effect shou:
given to the parties informing them that
appeal which was pending before one C
has since been transferred to another 0
No provision to this effect either unde:
C.P.C. or under the Civil Rules of Pra
and Circular Orders bas been brought tc
notice of the Court by the counsel on eJ
side. Since a party to a litigation before
Court should know where it is pending
when it is likely to be tak.en up, it be
tial-that parties mm,t be informed by
transferee Court in order to enable t
to appear before the transferee C
and contest the proceedings so tranafe
by engaging other counsel and taking nc
sary steps in that regard. In tbe absen(
any provision to that effecl either under
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C. P.~., or under he Civil Rules of Practice
and ~ircular Orders, every effort should be
made by Courts to put the litigants on notice
of the transfer of pending litigation, be it the
trial Court or the appellate Court as the
case may be. It is very necessary and
desirallle-nay, even imperatlve till such

I tims as provision in this regard is made either
under the C.P.C' or uuder the Civil Rules of
Practice and Circular Orders that there
should be .an inflexible adherence to this
requiremen'. regarding notice; as otherwise,
Courts cannot adjudicate upon the rival
claims of.the litigants before it after giving
an effective and adequate hearing to both
sides, which is the bedrock of our system of
administration of jusilce.

10. However, in the instant case, even
according to the petitioner, notice had been
received by the petitioner in A.S. No. 178 of
J973, Sub Court, Kancheepuram. and a
counsel had also been engaged who had also
discharged his duty by communicating the
transfer of the appeal from Sub Court
Kancheepuram, to Sub Court, Chengalpattu.
I~ cann~t! therefore, be saId that the peti-
tIOner dlO not have any knowledge of the
pendency of the appeal before Sub Court,
Chengalpattu, and it had been misled on
account of absence of a notic.; to that e!fe<::t
from Sub Court, Chengalpattu. The peti-
tioner undoubtedly had knowledge of the
transfer of the appeal from Slib Court,
Kancheepurarn, to Sub Court Chengalpattu,
e.ven in. 1977 and even thereafter, the peti-
tlOner did not take any serious steps to defend
the a~peal: U ader these circumstances,
the eXplanation attempted by the petitioner
that it was expecting a notice from Sub Court
Chengalpattu, and that since it did not receiv~
,,anysuch notice, it was unaware of the pen-
dency of the appeal before that Court cannot
be accepted. No doubt, the disposal of the
appeal, in the absence of the petitioner here-
in, would nevertheless be an ex parle dis-
posal under Or,41, R.17(2), C.P.C. But even

, so; the petitioner has not satisfied the Court
that notice was not duly served or that it was
prevented by sufficient cause from appearing
when the appeal was called on for hearing.
In. the present case, as ~as been already
pOlOted out, the notice of tac pendency of the

appeal In A.S, NO.178 of 1973, Sub Court,
•.

\
'.

Kancheepuram, ,was duly served on the peti-
tioner and the petitioner wal aware also of
the transfer of that appeal to Sub Court,
Chengalpattu, and therefore, it cannot be
said that the petitioner did not have the
notice of the pendency of' the appeal before
Sub Court, ChengaJpattu. .

II. The other question that remains for
consideration is, whether the petitioner was I
prevented by sufficient cause from appearing
when the appeal was called. As regards this I'
the petitioner has not attempteQ to say any~
thing other than what has been referred to
already. No reason has been given as to why
the petitioner who was aware of the pendency"
of the appeal before Sub Court, Chengalpattu,
even in 1977 did not take any steps to defend
the same. The non-receipt of the notice
which has been stated as the only ground has
already been adverted to and held to be not
an acceptable ground to restore the appeal.
It is also not established as to how the peti-
tioner suddenly came to know of the result of
the appeal only on 23rd June, 1980, when the
petitioner was aware of the appeal before Sub
Court, Chengalpatlu, even in 1977 itself, It
is obvious that the petitioner, though fully
aware of the pendency of the appeal before
Sub Court, C1lengalpatlu, did not take any
steps whatever in that regard for some reason
or other and has now corne forward with thIs
application on the ground that the petitioner
was expecting a notice from Sub Court,
Chengalpattu, and that it became aware of
the result of the appeal only on 28th June,
1980. As pointed out earlier, the petitioner
cannot take any shelter under the plea that it
had been misled on account of the non-receipt
of notice for the hearing of the appeal from
the transferee Court. Under the circums-
tances of the present case, the delay in the
filing of the application to nhear the appeal
has not been satisfactorily explained at all.
The Court below' was, therefore, perfectly
justified In dismissing the application filed by
the petitioner and that order does not suffer
from any illegality or irregularity. The Civil
Revision Petition, therefore, faUs and is dis-
missed. No costs. .

yes.
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