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Recording of Child Victim Statement (164 Cr.P.C)
-an appropriate approach
R.Malathi, M.L*

There is a wide difference between the recording of witness statement and the statement of
child victim who suffered sexual assault. The statement of child victim is not just an evidence but
a voiced consonant of agony she is undergoing, the out burst of her defaced soul, an expression
of pain she experiences for someone’s wrong on her, the initial pour of anguish on her lost
future, no less than horrific dying.

A statement in general is defined as a clear and definite expression of something in speech
or writing a formal account of facts or events especially one given to the police or in court. Till the
enactment of Protection of Children from sexual offences, Act 2012 and the amendment of Criminal
law in the year of 2013 the investigating agency was not very much bothered to record the
statements of the victims/witnesses and it was a rare phenomenon. The anti-rape law (Criminal Law
(Amendment) Act, 2013) made it mandatory for the investigating officer to record the statement of
the victim under section 164(5A) Criminal Procedure Code, 1973. The POCSO Act, 2012 mandated
the investigating officer to record the statement of the child victim during investigation. In this
formatting era the Judicial Magistrates get confused with procedural aspect of recording both
statements. This is an attempt made to explain the procedures contemplated under the present laws
for recording of the victim statement especially child victim under POCSO, Act 2012.

The Criminal Procedure Code, 1973 provides for recording of the statements of the
witnesses by the Magistrate for the purpose of aiding the investigation agency. Section 164 of the
act confers a power on any Metropolitan Magistrates/Judicial Magistrates specified in Sub-section
(1) thereto to record any statement or confession made to them in the course of investigation by the
police before the commencement or the enquiry or trial. A statement shall be given by,

i) Anaccused,

ii) One who may ultimately become an accused, or

iii) A witness capable of giving useful information.
The object of recording a statement:
(1) To use them as confession in case the person making them is ultimately charged with an offence,
(2) To deter a witness from changing his version later by succumbing to temptations, influences, or

blandishments. The recording of victim statement in the cases of the offences committed against

Sessions Judge, Mahila Court(FTC), Erode.



2

women and the sexual offences committed against children has made mandatory. The victim
statement can be dealt with in two heads.
1. Victim or witness statement other than child witness (164(5) Cr.P.C.)
2. Child Victim Statement recorded under POCSO, Act 2012.

Former one is to be recorded as an ordinary evidence of witness before the court. But latter
one have few mandatory procedures to be complied with.
Procedures for recording of statement of Child Victim:

The Procedure for recording the statement of child victim is contemplated under section
164(5) Cr.P.C, Section 25, 26 of POCSO Act, 2012 and Rule 11 of The Criminal Rules of Practice
2019. Important directions as to recording Statements under Section 164 Cr.P.C including POCSO
Cases given by Hon'ble High Court of Madras in Murugasamy v. State - 2017 (4) MLJ (CRL)
129. is incorporated in rule 11 of CRP,2019.
The procedures to record the statement of child victim is branched as follows for better
understanding:
1.Application for examination of witness
2.0rdering of Summons/Appearance
3.Competency of the child victim to depose evidence
4.Examination of child victim
5.Procedure After recording the statement.
1. Application for examination of witness :
a. A statement of a witness/victim can be recorded under section 164 only at the instance of the
Investigating Officer of the case.
b. The investigating agency need not approach the CJIM/CMM with an application for nominating a
Magistrate to record the 164(5) Cr.P.C. statement of a witness in a case.
c. The Special Courts constituted under various enactments need not forward such requests to the
CMM/CJM for nominating a Magistrate to record the statement of a witness under Section 164(5)
of the Code as they can record the same, themselves.
d. A Magistrate whether he has got jurisdiction or not, to inquire into or try the case, can record the
statement of a witness/victim under section 164 Cr.P.C. on the request of the Investigating Officer.
2. Ordering of Summons/ Appearance
The summons for appearance of the child victim should not be as a formal summons as send to the
other witnesses. The docket order should read as to the following and summons for examining the
child victim need to

a. Specify the exact time of recording of the statement.
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b. Specify that the child victim to be accompanied by any one of the parents/person who is in trust

and confidence with child.

c. If the court finds that the Interpreter/Expert/Translator is necessary for examination of child

victim necessary summons need to be ordered on requisition of the Investigating officer. Police

officer not to be employed to interpret the evidence of witnesses in cases prosecuted by the police.

Guidelines to summon Interpreter/Expert/Translator

Interpreter
1. Types of Disability Person to be summoned
Hearing and Speech disability 1.Teacher of any Government/ Aided schools
2.Any Professionals/Special Educator from
Non-Governmental Organization
3.Any person familiar with the manner of
communication of the child (explained in Rule
2 (e) of POCSO, Rules 2012)
Visionary disability 1.Teacher of any Government/ Aided schools
2.Any Professionals/Special Educator from
Non-Governmental Organization
3.Any person familiar with the manner of
communication of the child (explained in Rule
2 (e) of POCSO, Rules 2012)
Any other physical disability which|1.Teacher of any Government/Aided schools
prevents the child from|2.Any Professionals/Special Educator from
Speaking/Hearing/Vision Non-Governmental Organization
3.Any person familiar with the manner of
communication of the child (explained in Rule
2 (e) of POCSO, Rules 2012)
Intellectual Disability (\erify the previous|1.Teacher of any Government/ Aided/Private
certificate they possess) schools
Mild/able to converse in language/signs  |2.Any Professionals/Special Educator from
(or any mild developmental disorders) Non-Governmental Organization
3.Trained counselors working in Governmental/
Non-Governmental organizations
4.Any person familiar with the manner of
communication of the child (explained in Rule
2 (e) of POCSO, Rules 2012)
Translator
2. Child victim speaks other languages than|1.Teachers of any Government/ Aided/Private
regional and the court needed the|schools with the skill of conversing in said
assistance of translation language
2.Any person who is well-conversant with the
language the child speaks and also the regional
language.




Expert

3. When the child victim suffers|1.You <can refer to Psychiatrist/Clinical
moderate/severe intellectual disability and|Psychologist seeking opinion about possibility
unable to converse or whose ability to|of recording the statement from child victim.
communicate has been affected by trauma |2.1f there is possibility of recording the
statement then can be recorded with assistance
of any person trained in mental health,
medicine, child development or related
discipline who may be required to facilitate
communication with child

3.Any person familiar with the manner of
communication of the child (explained in Rule 2
(e) of POCSO, Rules 2012)

d. If video recording of the child victim is necessary, when no official videographers available,
requisition may be received for appointing private videographer from the investigating officer and
pass suitable orders on the same.
3.Competency of the child victim to depose evidence

The competency of the child victim need to be tested under Section 118 IEA,1872. This voir
dire test to be done before we proceed the recording of the statement of the child. It is a summary
inquiry. This is to satisfy yourself that the child witness is competent to give the statement. Model
questions is given in table below. This is not exhaustive and the Judicial Magistrate can decide on
the circumstances of each case. The simple formula is INPUT=PROCESS=OUTPUT. The
information recorded in child mind from his/her social/economic status/family back ground/culture
will only be the result as output (answers). So please do not formatize the questions, do customize

as per the age of the child and economic status of the child.



Model questions that can be asked to test the competency of the child witness

Below 12 years

12 years and above

Orientation to person

1. 2_RIG6T QLI 6T6dT60T?

2. 2_MRIG6T SIUILIT QLW 6T60T60T?

3. BI6DT WM 6T63T M) QS FluLom?

st fuiler QU AFFULOT? (Heumi)

1. 2_MIS6NT QILILIIT 6T6dT6T?

2. 2_TRIGET QJLILIT QLT 6T60T60T?

3. BIT6OT WY 6T63TM)| QS FluLom
erHflufledr QU QG LOT? (Heumi)

Orientation to time

1LAUGUTE Qe SI6L6VG| LISHEVT?

FHWITS 6T &G 60 60T LD6UOT&(F) 6T 60T 60T
BLIH§| eT6Tm| QFT6LEYLD? (FHeuMmI)

1. @ettm) G &) 16076012

2. BITLD 6THG LD & SH6V/ 6U(HL & HeL
AHSECHMD

FHWITS 6T &5 60601 LD 618 (S 6T 60T60T
L IHG] 6TeoTM] Q&FTELEYLD ? ( HEum))

Orientation to place

1. @&l 61601651 @L_LD 6T63TM)] QSHHULOT?
2. BMISET 611hG 2anifleL eu&S& o2
2 L& 61T 2a1(] 6T[H& LOMEULL & Hl6L

2_6iTeng|?(&§6eumi)

1. @5 61601651 @L_LD 6T63TM)] QSHHFULOT?
2.frugen 61h & 2anfled euf&SHeriy?

2 L& 61T 2a1(] 6T[HG LOMEUL_L & H6L
2_eTen g|(Heum)

Memory

1. HT6M6L FMULIL Le MIGENIT?

2. 6T60T60T FMUILTL e R1&?

5.2 & NDHSHS BHITeT 6TLIGLIT?

6. GUIMEDT LNMIHS [HITE1 8@ 6T6IT6T 6T63T63T
QELISMIS?

Hruger NIMHs HLpenLo.LoMGLd

6T 60T 60T (& U M))

1. &m0 FMULIL e RIGEITIT?

2. 6T60T60T FMUILTL L R &?

5.2 MI& NMHSHS HTert sTLGLIT?

6. GUIT6DT LNMIHG [HITEM @ 6T6IT6T 6T63T63T
QELISMIS?

pruser NMHs HLpenLo.LomGLd

6T 60T 60T 2(& U M))

Awareness

1. 6T60T60T LIl S & RI&?

2. 61601601 LISTeNUTEL Lilg & Fmi&?

3. 2 MIGEhH6DLILI &[H6MGHUN6IT &6 &ML
6TUILILG. SIMLOLIST/ 2 i erilesT
SHmSUN6T SHENS 6ThS (MM
Geuetor(Lb?

4. BITedT 6153 IS EL 2 L SNBSS
A1 &HCMe60T?

2_MhI&6IT 6U(GLILT6L 6T & &emerr GUIj
2_ememeurj(Heum)?

1. 6T60T60T LIlG. &S NTMI&?

2. eT6tT601 LsTeMUN6L Lilg S 15MIS?

3.2 608D (P(LPeUGHID HHGUTH LFed
QB SGLD smeurerv & (hLOUNeT G}
6T60T60T?

2 &6 6U(GLILII6L 6T &G emerr Gy
2_6ITemeutj2(&eumi)

Naming objects

Qb UL $3ie0 QbSHME) cTeiTeneina)
QETELEVIMIS?

(Show some animal, fruits, birds, colours picture
books)

I5LD [BITL1q.667 LNTSLOG WM (HemI)?

Qb UL $3ie0 QHSHMS) cTeieneiTa)
Q&MELEY|MIG?

(Show some animal, fruits, birds, colours picture
books)

LD [BITL1q.657 LNJSLOT WM (S6umI)?

Verbal and mathematical
abilities

1. SLOID S UG 6T(LSGIFHemen/English
Alphabets euflen &g Q5fHS ey
o M6YLD?

2. 5+5 616016012

L. SLOID S| 61(LpS BISHEmeN/English
Alphabets euflen &g QFHHS ey
FaM6LD?

2. 5+5 6T60T60T?

Judgment and reasoning

1. 2 MISEHES 6THS le F&F6MIJ/ LML LD
Qymbu 1Ng &G LD?
2. 6J60T SI6UMI/ MG QITLDLI LTIg &G LD?

1. 2 RISEHES 6THS le F&6mI/ LITLLD
Qymbu 1Ng &G LD?
2. 6J60T SIEUMI/ MG QITLDLI LTlg &G LD?




3. 2 MIGEHSHE NIg.58 Qrei(h 3. BRIG6T QUIflLIGUIT S 60T6)|L 63T 6T6dT60T
LILD I 611681 CILILLIENIT ForMIMRISETT? 25, HCEUETUI(HLD 6T60TM)

3. BrugeT QuUIfluiour) Sy, 606 L 60T 6T60T60T | Sy emFLI(H A DTSH6iT?

2, 5CaI6TII(HLD 6T60TM)] 4. LIeTTerugleL 2_hi& Erh 6oL L

S0 FLIGEGTS61T? LSS &S0/ CQUIT(Hener WTGreniDd

4. LeeMuTeD 2 RIS EHEDL I LIS 5SS/ | 61(58GISHCSHTEIILT6L [BHRis6I sT6oT60T
QU ener WTGHID Qawiafser?

61(5 &SI HQSTETIL_IT6L [HRIS 6T 6T60T60T

QEwaffHe?

Veracity 1 2_[hI&@h6ML_LLI dress colour white 1. @UGurg BRISEHT Fam QHLLMS
&MGe (LIHH CaHL_&HaLh) frisComm  samififyemer  sicbevg)
26uTERT & S6tT BIDLD pink HTG60T? GG)JQ] I.LIITF:U@_ILB Q&meLedl QaT(HSSI
3. QUGUITE| HRIS6T Fam (HLILIENSG Q&nw@g‘)"u&mn? )

B Gen samIABISTAT 2008 Coum) 2. QUM Famieug &FHWT LS
WTCTepI Q&MeL60 QSTHES) Sepir?

Q&meLENTSHENIT? sTem) ASFlujLom?

4. QUM Sa. MU FHILIT HI6LEVLS)

SH6UMIT?

Competency observation on Child Witness
FTLS GYHnG ML & eTaruGTeL &lev lLUMLS CaHeTallsHer CHLSLLLL g
@nHHaimEHHe CHLSULLL CoHeTallsEnsE Cosraillsamen 2 aujhgl Qgefleuns,
UGSsMeL6T udled slaflGgleTenmy ereTuGmMeL, GMuUl BHUF STLAWWLMSS
s@FHwreareuy ereiim @HBHLGTOWD (PIgey QUG FTLHGSG F5HW LJLOMEDILD

QewaNssuuL @ em_fwid udle] QEFUWNULL §|.

**** |f the child is unable to give rational answers you may proceed to record her statement giving

the said observation and record her statement without administering the Oath.

4. Examination of Child Victim

a. The examination of the child victim to be in a child friendly manner in the presence of one of
parents/person whom she trust and have confidence. (If the child is above 17 years age and wish to
depose by herself the same shall be permitted)

b. To be recorded in own language of the children

c. To be recorded in-camera
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d. If typist/staffs is sought for assistance while recording, possibly to be female typist/staffs.

e. Frequent breaks to be given

f. Do not curtail/stop the narration of the child in between unless necessary to the circumstance of
the case. If the child is too young don't curtail or stop her from moving around, use a friendly
approach in handling the child.

g. Examine the child with an eye to eye contact. Body language also to be friendly. You are the first
to give the impression on the child witness about judicial proceedings.

h. Do not offer any sweets or chocolate in open court/chamber before examination. Snacks may be
given outside the court hall with help of staffs.

i. If assistance of Interpreter/Translator/Expert taken ascertain their expertize in the field before
commencing the recording and also to administer oath twice before commencement and after trial
as per Rule 37/39 of Criminal rules of Practice, 2019

J- In the course of recording such statement, if the Magistrate finds that the statement is self
incriminating he shall not proceed to record further. Further statement of such deponent should be
recorded by following the procedure in rule 10 Criminal rules of Practice,2019.

k. During the course of inquiry if the Judicial Magistrate finds that the child victim suffers
mental trauma due to the incident/need emergency medical assistance/need special care and
protection/need interim financial or educational assistance, to the best interest of child he/she
shall by himself/herself or on the application from the parent/care giver shall address District
legal services authority on the same.

5 After recording the statement from Victim/witness:

(1) to take two photocopies of the statement under direct supervision, and

(2) after certifying them as true copies, issue one to the Investigating Officer, free of cost with
direction to the latter to use it only for the purpose of investigation and not to make its contents
public, until the investigation is completed and final report is filed.

(3) keep the other certified copy in his custody and

(4) If the Magistrate who had recorded the statement is not the jurisdictional magistrate, then he
shall send the original to the jurisdictional Court either through a special messenger or by
Registered Post with Acknowledgment Due. If to be despatched to the court in same premises can
be sent in sealed enveloped through local tapal.

(5) If the Magistrate who had recorded the statement is himself the jurisdictional magistrate he shall
keep the original statement in the case records

(6) If the examination is video recorded and copied version in form of CD/DVD/Pendrive/Memory

card, other than Original Chip from the recording instrument is submitted before you then 65-B IEA
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1872, certificate from the videographer is mandatory. (format enclosed in Annexure I1)

Further guidelines under Murugasamy v. State (supra.)
(i) The presence of Police officer at the time of recording statement:(Para 18)
If the Magistrate is of the opinion that the assistance of the police is essential to elicit relevant facts
from a witness whose 164 Cr.P.C. statement is being recorded, it is not illegal for the Magistrate to
have the assistance of the police officer in clarifying the points on which the Magistrate should
question the witness.
(i) Under special circumstances, the child victim statement can be treated as chief
examination. (Para 25).
Section 164(5-A), Cr.P.C. is of far-reaching significance in relation to trial of a rape case. Section
164(5-A) Cr.P.C. states that if the maker of the statement is temporarily or permanently, mentally or
physically disabled, the statement made by such a person shall be considered as substantive
evidence by the Trial Court and the maker need not be examined-in-chief, but, can be subjected to
cross-examination on the basis of the statement recorded under Section 164(5-A) Cr.P.C. This is to
save the victim from the embarrassment of explaining to the trial Court, repeatedly, as to how she
was sexually assaulted. Since, the statement recorded is to be treated as the chief examination due
care to be taken while recording the statement and it is to be ensured that all the guidelines are
followed.
(iii) Whether accused can get a copy of 164 Cr.P.C. statement before filing of final report:
Murugasamy case (Para 28)- At this juncture, it is pertinent to point out that one should not get
confused with the demand of the accused for statements, because, an accused will not be entitled to
these records until the final report is filed, as laid down by a Full Bench of this Court in
Selvanathan @ Raghavan v. State by Inspector of Police [1988 L.W. (Crl.) 503].
State Of Madras v. G. Krishnan reported in AIR 1961 Mad 92, 1961 CriLJ 382, answering a
reference made to the Full Bench, held as follows (1) The statements recorded under Section 164,
Cr. P. C., would be public documents falling under Section 74(1)(iii) of the Indian Evidence Act. (2)
The accused will be entitled to copies of the same as a person interested; (3) but his right to obtain
such copies before the filing of the charge-sheet has been taken away by implication by the
provisions of Section 173(4) of the Cr.P.C., and that he will be entitled to the copies of the
documents only in accordance therewith. The said decision was follows in Natarajan v. State of
Tamil Nadu 2012 SCC ONLINE MAD 1532
(iv) Examination of Magistrate as witness: (Para 46)
A Division Bench of this Court, in R. Murugesan v. State [2014-(1)-LW (Crl.) 339], has elaborately
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discussed the evidential value of the statement of a witness recorded under Section 164 Cr.P.C.,
1973 Despite the directions of the said Division Bench that the Magistrate recording the statement
under Section 164 Cr.P.C., 1973 need not be examined as a witness, the essence of those directions
has not percolated into the subordinate judiciary. In the said judgment, the Division Bench has set
out the procedure as to how Public Prosecutors in the Trial Courts should deal with a witness, vis-a-
vis, his statement recorded under Section 164 Cr.P.C., 1973 The Division Bench has placed reliance
upon the judgment of the Supreme Court in State of Delhi v. Shri Ram Lohia [AIR 1960 SC
490]and the Division Bench judgment of the AndhraPradesh High Court in Bashapaka Laxmiah
and another v. State of AndhraPradesh [2001 Crl.L.J. 4066], to conclude that a Magistrate
recording the statement of a witness under Section 164 Cr.P.C., 1973 need not be examined as a
witness in the trial of the case.

(v) How to receive statements under s.164 Cr.P.C. in evidence: (Para 48,49).

The practice of omnibus marking of Section 164 statement of witness deserves to be
deprecated. The relevant portion of such prior statements of living persons used for contradiction or
corroboration under section 145/157 of the Evidence Act deserves to be marked separately and
specifically."

In the light of the above discussion, we seek to build upon the Division Bench judgment of
this Court in Murugesan (supra.) by holding that even in cases, where, the witness completely
denies having given a statement under Section 164 Cr.P.C., 1973 the Magistrate need not be
examined as a witness and the factum of the witness having given such a statement to the
Magistrate and the contradiction between his evidence and his previous statement can be proved in
the examination of the Investigating Officer, on whose sponsorship, the said witness was produced
before the Magistrate for the purpose of recording his statement.

A statement recorded under Section 164 Cr.P.C., 1973 is a public document within the
meaning of Section 74(iii) of the Evidence Act as held by a Full Bench of this Court in State of
Madras v. Krishnan [AIR 1961 Madras 92]. The original of the statement, which would form part
and parcel of the Court records, is a primary evidence under Section 62 of the Evidence Act for
proving the fact that the said witness had appeared before the Magistrate on the date found thereon
and had given a statement, but, it does not prove the veracity of its contents.

Victim statement/Confession statement
A statement by a victim/witness and a statement by an accused admitting his commission of
offence in a particular case is perpendicular in nature and therefore have few different procedures.

The Judicial Magistrates who are recording the victim statement get confused with the procedures
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of recording both statements and it is seen that the preliminary questions asked to the accused like "
5561, Q6iT6aT60L AL LILL (ReTen&m? "Gumed &My umjeneuuiled Q& Ff&estmeorym?”

are asked to child victim and the certificate of recording confession is endorsed below the recording
of victim statement. Therefore, the similarities of both the statements and the differences has been
explained.

Procedural similarities in recording Victim Statement and Confession Statement

1.Both the statements are to be recorded in-camera.

2.Both the statements to be made pending investigation and at any time afterwards before the
commencement or the enquiry or trial.

3.There should be voluntariness to give the statement.

4.Both statements shall be recorded by any Metropolitan Magistrate/Judicial Magistrate,
Jurisdiction does not matter. (Directions of CIM/CMM necessary if confession to be recorded)
5.Both statements to be kept in secret until final report has been filed. (copies to be furnished to
Investigating officer adopting procedures contemplated)

6. To be recorded in own language (as far as possible). (assistance of translator may be obtained if
victim/accused converse in language other than regional language)

7.Audio-Video recording means can be used.

8. There is a presumption that the statement is documented genuinely (Section 80 Indian Evidence
Act,1872).

9. The questions put forth by the Magistrate as well as the answers given by the victim/accused
shall be reduced to writing.

10.The Magistrate shall record the statement of the victim/accused in Court and during Court
hours, save for exceptional reasons to be recorded in writing.

11.After recording the statement of the victim/accused, the same shall be read out and explained to
her/him in the language known to her/him and the fact of having read the statement to the victim/
accused and the victim/accused having admitted its correctness shall be recorded.

12. Use of Abbreviations need to be avoided.

13.Magistrate can record the question and answer put to the accused/victim to clarify any general
noun stated by the accused/victim.

14.Assistance of Translator/Expert/Interpreter may be sought for if required for the circumstances
of the case.

15. Necessary entries to be made in Judicial Form No.13.
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Procedural differences in recording Victim Statement and Accused Statement

Victim Statement

Accused Statement

Can approach the Judicial Magistrate/Presiding
officer of Special Court with an application to
record the statement of a witness/victim under
164 Cr.P.C

Need to approach the CIJM/CMM with an
application for necessary nomination of Judicial
Magistrate to record the statement of a accused
under 164 Cr.P.C

Oath need to be administered ( for child witness

after testing the competency)

Oath need not be administered

Can be used for corroboration/contradiction

Can be used against the

accused/corroboration/contradiction

No Reflection time is necessary

Need to grant reflection time and is mandatory

Child victim competency certificate is
mandatory under section 118 of IEA Act

Memorandum of Magistrate recording the
statement in the foot of confession is mandatory

No such explanation necessary

Before recording confession, the Magistrate shall
explain to the person making it that he is not
bound to make a confession and if he do so, it
may be used as evidence as against him. This is

sine qua non for recording confession.

The Magistrate can interact with police officer if

necessary for any clarification

The Magistrate shall ensure that during the
questioning of the accused and the recording of
his statement, there are no police officers in the

vicinity.

Only on instance of the Investigating officer

Not necessarily. Accused can also voluntarily

come front to give his statement

Advocate need not present at the time of

recording

Advocate can be present at the time of recording

A statement recorded under clause(a) of a

person, who is temporarily or permanently

No confession shall be recorded by a police

officer on whom any power of magistrate has
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shall be

considered a statement in lieu of examination-in-

mentally or physically disabled,
chief, as specified in section 137 of the Indian
Evidence Act, 1872 (1 of 1872) such that the

maker of the statement can be cross-examined

on such statement, without the need for
recording the same at the time of
trial)(Exception of principle laid down in

Section 145 IEA, 1872)

been conferred under any law for the time being

in force

While examination of the child victim, she
should be accompanied by one of the parent/or

person whom she has trust and confidence

The magistrate shall not record the confession
unless upon questioning the person making it and
he has reason to believe that it is being made

voluntarily
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ANNEXURE |
PROVISIONS OF LAW

The Code of Criminal Procedure, 1973

164 (1)

164(5)

164(6)

Recording of confessions and statements: Any Metropolitan Magistrate or Judicial Magistrate may,
whether or not he has jurisdiction in the case, record any confession or statement made to him in the
course of an investigation under this Chapter or under any other law for the time being in force, or at
any time afterwards before the commencement of the inquiry or trial:  "(Provided that any confession
or statement made under this sub-section may also be recorded by audio-video electronic means in the
presence of the advocate of the person accused of an offence: Provided that no confession shall be
recorded by a police officer on whom any power of a Magistrate has been conferred under any law for

the time being in force).

Any statement (other than a confession) made under sub- section (1) shall be recorded in such manner
hereinafter provided for the recording of evidence as is, in the opinion of the Magistrate, best fitted to
the circumstances of the case; and the Magistrate shall have power to administer oath to the person

whose statement is so recorded.

(5-A) (a) In cases punishable under section, 354, section 354-A, section 354-B, Section 354-C, section
354-D, sub-section(1) or sub-section (2) of section 376, section 376-A, section 376-B, section 376-C,
section 376-D, section -376-E, or 509 of the Indian Penal Code (45 of 1860), the Judicial Magistrate
shall record the statement of the person against whom such offence has been committed in the manner
prescribed in sub-section (5), as soon as the commission of the offence is brought to the notice of the

police:

Provided that if the person making the statement is temporarily or permanently mentally or physically
disabled, the Magistrate shall take the assistance of an interpreter or a special educator in recording the

statement:

Provided further that if the person making the statement is temporarily or permanently mentally or
physically disabled, the statement made by the person, with the assistance of an interpreter or a special

educator, shall be videographed.

(b) A statement recorded under clause(a) of a person, who is temporarily or permanently mentally or
physically disabled, shall be considered a statement in lieu of examination-in-chief, as specified in
section 137 of the Indian Evidence Act, 1872 (1 of 1872) such that the maker of the statement can be

cross-examined on such statement, without the need for recording the same at the time of trial)

The Magistrate recording a confession or statement under this section shall forward it to the Magistrate

by whom the case is to be inquired into or tried.
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Indian Evidence Act, 1872

Section 80

Presumption as to documents produced as record of evidence- Whenever any document is produced
before any Court, purporting to be a record or memorandum of the evidence, or of any part of the
evidence, given by a witness in a judicial proceedings or before any officer authorised by law to
take such evidence or to be a statement or confession by any prisoner or accused person, taken in
accordance with law, and purporting to be signed by any judge or Magistrate or by any such officer
as aforesaid the Court shall presume--
that the document is genuine; that any statements as to the circumstances under which it was taken,
purporting to be made by the person signing it, are true, and that such evidence, statement or

confession was duly taken.

Section 118

Who may testify - All persons shall be competent to testify unless the Court considers that they are
prevented from understanding the question put to them, or from giving rational answers to those
questions, by tender years, extreme old age, disease, whether of body or mind, or any other cause of
the same kind.

Explanation.—A lunatic is not incompetent to testify, unless he is prevented by his lunacy from

understanding the questions put to him and giving rational answers to them.

Section 145

Cross-examination as to previous statements in writing -

A witness may be cross-examined as to previous statements made by him in writing or reduced into
writing, and relevant to matters in question, without such writing being shown to him, or being
proved; but, if it is intended to contradict him by the writing, his attention must, before the writing
can be proved, be called to those parts of it which are to be used for the purpose of contradicting
him.
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The Criminal Rules of Practice 2019

Rule 11

Recording of statement of victim/witness under section 164 of the Code :-

(1) A statement of a witness/victim can be recorded under section 164 of the Code only at the instance
of the Investigating Officer of the case.

(2)It is not necessary for the Investigating Officer to approach the Chief Metropolitan Magistrate/Chief
Judicial Magistrate with an application for nominating a Magistrate to record the statement of a
witness/victim under section 164 of the Code.

(3) A Magistrate, whether he has got jurisdiction or not, to inquire into or try the case, can record the
statement of a witness/victim under section 164 of the Code, on the request of the Investigating Officer
of the case.

(4) The Presiding Officer of a Special Court which has been empowered to take cognizance of an
offence without there being a need for committal, may also record the statement of a witness/victim
under section 164 of the Code, on the request of the Investigating Officer.

(5) After recording the statement of a witness/victim under section 164 of the Code, the
Judge/Magistrate shall arrange to take two photocopies of such statement, under his direct supervision
and certify the same as true copies.

(6) He shall furnish one such certified photocopy of the statement to the Investigating Officer free of
cost, immediately, with a specific direction to the latter to use it only for the purpose of investigation
and not to make its contents public, until the investigation is completed and final report filed.

(7) The other certified photocopy of such statement shall be kept in a sealed cover in the safe custody of
the Judge/Magistrate.

(8) If the Magistrate who had recorded the statement under section 164 of the Code is not the
jurisdictional Magistrate, he shall send the original statement to the jurisdictional Court, either through
a special messenger or by Registered Post with Acknowledgment Due.

(9) If the Magistrate who had recorded the statement under section 164 of the Code is himself the
jurisdictional Magistrate, he shall keep the original of the statement in the case records.

(10) The Magistrate may also take the services of a Translator, if circumstances so require.

(11) In the course of recording such statement, if the Magistrate finds that the statement is self
incriminating, he shall not proceed to record further. Further, statement of such deponent should be
recorded by following the procedure provided in rule 10.

(12) After the completion of the process, the Magistrate shall make necessary entries in Judicial Form
No.13.

Rule 36

Officer administering oath.— The oath to witnesses and interpreters shall be administered in open Court
by the Presiding Officer or by such other person empowered by him in this behalf or where the witness

is examined on commissions by the Commissioner.

Rule 37

Form of Oath.— (1) The following shall be the form of oath to be taken by the witness:
"I do swear in the name of God that what | shall state shall be the truth, the whole truth and nothing but
truth".

(2) Witness who objects to make an oath may solemnly affirm in the following form:
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"I do solemnly affirm to my conscience that what | shall state shall be the truth, the whole truth and
nothing but truth".

Rule 38 Form of oath by interpreter.— When a witness is examined with the aid of an interpreter, the interpreter
shall also be administered an oath or affirmation in the following form:—

“l do swear in the name of God / | solemnly affirm to my conscience that | will well and truly interpret
and explain all questions put to and evidence given by witnesses".

Rule 39 Translation of oath by interpreter.—When the witness is unable to understand the language in which the
oath or affirmation is administered, the oath or affirmation shall be translated by the interpreter and put
to the witness and the witness allowed to take the oath or affirmation in the language known to him.

Rule 40 Police officers not to be employed as interpreters.— Police Officers shall not be employed to interpret
the evidence of witnesses in cases prosecuted by the police.

Rule 41 Competence of a witness.— The Court may test the competence of a witness under section 118 of the
Evidence Act (Central Act 1 of 1872) by holding a summary inquiry.

Rule 42 Deposition of a witness.— (1) In the heading of the deposition of witnesses, the full name, including the
family name of the deponent, if any, and his or her father's or mother's or husband's name shall be
recorded. The heading shall also state the age, profession and residence of the witnesses. The name of
the interpreter, if any, shall be written below the particulars stated above. [vide Judicial Form No.53].
(2) While recording the evidence of witnesses,—

(a) Usage of abbreviations should be avoided, e.g., A.N. for afternoon and instead, the full form should
be used,;

(b) The name of the particular accused should be specifically mentioned adding within brackets, the
rank of the accused, eg., name (A1), name (A2), etc.;

(c) In Sessions Cases, the medical evidence shall contain with precision the nature and effect of the
injuries, the time of death, etc.

Rule 44 Examination of witness.— The Court may, having regard to the circumstances of any particular case,
order the examination of any witness in camera.

Rule 50 Procedure for examination of child victim.—

(3) The victim of child abuse or rape, while giving testimony in Court, should be allowed sufficient
breaks as and when required.
The Protection of Children from Sexual Offences Act, 2012
Section 25 Recording of statement of a child by Magistrate:-

(1) If the statement of the child is being recorded under section 164 of the Code of Criminal Procedure,
1973 (2 of 1974) (herein referred to as the Code), the Magistrate recording such statement shall, not
withstanding anything contained therein record the statement as spoken by the child;

Provided that the provisions contained in the first proviso to sub-section (1) of section 164 of the

Code shall, so far it permits the presence of the advocate of the accused shall not apply in this case.
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(2) The Magistrate shall provide to the child and his parents or his representative, a copy of the
document specified under section 207 of the code, upon the final report being filed by the police under
section 173 of that code.

This clause provides that the provisions contained in first proviso to sub-section (1) of section 164 of
the code shall, so far it permits the presence of the advocate of the accused shall not apply in this case.
It also provides that the magistrate shall provide to the child or his parents or his representative, a copy
of the document specified under section 207 of the code of Criminal Procedure, 1973, upon the final

report being filed by the police under section 173 of that code.(Notes on clauses)

Section 26

Additional provisions regarding statement to be recorded:-

(1) The Magistrate or the police officer, as the case may be, shall record the statement as spoken by the
child in the presence of the parents of the child or any other person in whom the child has trust or
confidence.

(2) Wherever necessary, the Magistrate or the police officer. as the case may be, may take the
assistance of a translator or an interpreter, having such qualifications, experience and on payment of
such fees as may be prescribed, while recording the statement of the child.

(3) The Magistrate or the police officer, as the case may be, may, in the case of a child having a mental
or physical disability, seek the assistance of a special educator or any person familiar with the manner
of communication of the child or an expert in that field, having such qualifications, experience and on
payment of such fees as may be prescribed, to record the statement of the child.

(4) Wherever possible, the Magistrate or the police officer, as the case may be, shall ensure that the
statement of the child is also recorded by audio-video electronic means.

This clause provides additional provisions regarding statement of child to be recorded(Notes on

Clauses)

Section 33(1)

Procedure and powers of Special Court:-

(1) A Special Court may take cognizance of any offence, without the accused being committed to it for
trial, upon receiving a complaint of facts which constitute such offence, or upon a police report of such
facts.

Section 37

Trials to be conducted in Camera:- The Special Court shall try cases in camera and in the presence of
the parents of the child or any other person in whom the child has trust or confidence.

Provided that where the Special Court is of the opinion that the child needs to be examined at a
place other than the court, it shall proceed to issue a commission in accordance with the provisions of
section 284 of the code of Criminal Procedure, 1973 (2 of 1974)

This clause provides for trials to be conducted in camera. It provides that the Special Court shall
try cases in camera and in the presence of the parents of the child or any other person in whom the
child has trust or confidence and where the Special Court is of the opinion that the child needs to be
examined at a place other than the court, it shall proceed to issue a commission in accordance with the

provisions of section 284 of the Code of Criminal Procedure, 1973 (Notes on Clauses)

Section 38

Assistance of an interpreter or expert while recording evidence of child:-




18

(1) Wherever necessary, the court may take the assistance of a translator or interpreter having such
qualifications, experience and on payment of such fees as may be prescribed, while recording the
evidence of the child.

(2) If a child has a mental or physical disability, the Special Court may take the assistance of a special
educator or any person familiar with the manner of communication of the child or an expert in that
field, having such qualifications, experience and on payment of such fees as may be prescribed to
record the evidence of the child.

This Clause makes provision for assistance of an interpreter or expert while recording the evidence of
the child. It provides that wherever necessary, the Court may take the assistance of an interpreter while
recording the evidence of the child and if a child has mental or physical disability the Special court
may take the assistance of a special educator or an expert in that field to record the evidence of the

child (Notes on Clauses)

Section 39

Guidelines for child to take assistance of experts, etc:- Subject to such rules as may be made in this
behalf, the State Government shall prepare guidelines for use of non-governmental organisations,
professionals and experts or persons having knowledge of psychology, social work, physical health,
mental health and child development to be associated with the pre-trial and trial stage to assist the
child.

The Protection of Children from Sexual Offence Rules, 2012

Rule 2(c)

“Expert” means a person trained in mental health, medicine, child development or other related
discipline, who may be required to facilitate communication with a child whose ability to communicate

has been affected by trauma, disability or any other vulnerability;

Rule 2(d)

“Special educator” means a person trained in communication with children with special needs in a way
that addresses the child’s individual differences and needs, which include challenges with learning and
communication, emotional and behavioural disorders, physical disabilities, and developmental

disorders;

Rule 2(e)

“Person familiar with the manner of communication of the child” means a parent or family member of
a child or a member of his shared household or any person in whom the child reposes trust and
confidence, who is familiar with that child’s unique manner of communication, and whose presence

may be required for or be conducive to more effective communication with the child;

Rule 2(f)

“Support person” means a person assigned by a Child Welfare Committee, in accordance with sub-
rule (8) of rule 4, to render assistance to the child through the process of investigation and trial, or any

other person assisting the child in the pre-trial or trial process in respect of an offence under the Act;
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ANNEXURE 11
(Model of 65B IEA, 1872 certificate to be received from videographer)
IN THE COURT OF HON’BLE s
Crime No. [
Name of police station :
Affidavit of (deponent) aged  vears, S/o the Deponent

Sir,
I, the deponent named above do hereby solemnly affirm and state on oath as under:-
1. That the deponent is the Videographer appointed by the court to record the 164 Cr.P.C statement of
the child witness before Judicial Magistrate Number 1, Erode in Crime Number 62/20 of Erode
AWPS.
2. That the recorded video is of the conversation that child had with the Presiding Judgeon _/ [/ .
That deponent hereby files recorded digital Video file in Video CD/DVD/Pen drive/Memory card.
4. That the deponent confirms that the digital Video file in the Video CD is the copy to the originally
recorded digital Video file in the original recording device, used by deponent for recording.
5. That, deponent is making this present affidavit to certify that:
6. The digital Video file in the Video CD is the copy to the originally recorded digital Video file in the
original recording device.
7. The original contents will be kept confidential and not be copied, circulated, disclosed in any form of
writing, words or expression.
8. I confirm that | have been informed that revealing of the identity of the child victim and reproducing
the contents of evidence in any form is prohibited.
9. I confirm that during the period of conversion in to recording the original camera and its recording
instrument were kept in safe custody without any chance of exposure to anyone.
10. | do confirm that | have personally involved into the coping the data on CD/DVD/Pen

Drive/Memory card or have been done by technical expert in my presence.
The details of the original camera used for recording the evidence is as below:

w

Model

Manufacturer/Year

The details of the computer which | used to transfer the contents from my camera and copy
CD/DVD/Pendrive/Memory card

Model

Configuration

Manufacturer/year

IP address

11. That this affidavit, therefore, is on the digital video file which has been copied from deponent’s
recording device and this certificate is issued u/ Section 65-B of the Indian Evidence Act,1872.

Signature of Deponent

1, (deponent), the deponent, do hereby solemnly affirm and verify that the contents of paragraphs are true to my personal knowledge which all |
believe to be true, no material has been concealed in it and no part of the affidavit is false.

Identified, today on in Court, (jurisdiction).

Deponent



